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FOREWORD 

THE  appearance  of  this  valuable  collection  of  monograph*  i 
distinguished  Polish  lawyers  will  be  welcomed  by  all  who  are 
interested  in  the  international  aspects  of  legal  stu 

Polish  law  occupies  a  very  special  place  in  tin-  g«-i 
scheme  of  comparative  research  because — with  tin-  |M>ssil»l«- 
exception  of  Swiss  law — it  provides  the  most  interesting 
example  in  modern  times  of  a  transition  from  a  mnll.-\ 
regional  systems  to  a  unitary  system  of  national  law.    In  fi 
the  recent  codification  of  law  in  Poland  possesses  certain 
features  which  are  not  to  be  found  in  the  Swiss  Codes  owing 
to  the  greater  diversity  in  the  regional  laws  which   h  . 
undergone  the  process  of  fusion  and  to  the  need  for  • 
reconciliation  of  differences  of  rule  which  were  more  marked 
than  those  which  existed  in  the  case  of  the  laws  of  the  Swiss 
Cantons.    In  these  circumstances  the  methods  employed  and 
the  results  achieved  cannot  fail  to  be  of  great  interest  and 
importance  because  of  the  light  which  they  throw  on  tin- 
extremely  delicate  and  difficult  problems  which  appear  t«  • 
inseparable  from  any  attempt  to  bring  about   uniformity 
between  several  systems  of  law. 

The  essays  which  make  up  this  volume  are  of  high  'lUftftjr 
and  are  certain  to  make  a  wide  Appeal  to  all  why  wish  to  learn 
something  about  the  development  of  law  in  iH*t-war  Kuiqpe 
if  one  may  use  this  expression  to  denote  the  period  bet^ 
1919  and  the  outbreak  of  the  present  hostilities.    T 
also  of  high  significance  in  the  illustration  which 
of  the  very  definite  contribution  ^  legal  learning  which 
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be  expected  from  one  of  the  most  gifted  of  all  European 
nations.     These  essays  cover  a  very  wide  field.     Professor 
Nagorski's  description  of  the  codification  of  Civil  Law  in 
Poland  gives  an  extremely  lucid  and  interesting  account  of 
the  difficulties  which  were  encountered  and  overcome  in  the 
course  of  the  unification  of  rules  derived  from  no  fewer  than 
four  systems  of  law,  namely,  the  Code  Napoleon,  the  German 
Civil  Law,  the  Civil  Law  of  Czarist  Russia  and  the  Austrian 
Code  of  1811 .    The  codifiers  did  not,  however,  limit  themselves 
to  the  materials  which  they  found  at  hand  but  resorted  to  the 
laws  of  other  countries  besides  their  own  and  certain  of  the 
solutions  arrived  at  will  be  found  to  be  of  great  interest  to 
English  lawyers,  notably  those  which  deal  with  the  liability 
of  the  owners  of  dangerous  chattels  in  the  domain  of  tort  and 
with  the  rules  as  to  "  frustration  "  in  the  realm  of  contract. 
More  detailed  aspects  of  modern  Polish  law  are  examined  in 
Professor   Glaser's   note   on   the   Polish   Criminal   Code,   in 
Dr.  Alexandrowicz's  discussion  of  Marriage  Law  in  Poland 
and  in  Dr.  Bloch's  essay  on  Labour  Legislation  and  Social 
Insurance  in  Poland.     Englishmen  who  are  interested  in 
private  international  law  will  find  much  food  for  reflection  in 
Dr.  Kuratowski's  comparative  study  of  the  rules  of  Polish  law 
relating  to  "  Conflict  ".    In  particular,  the  provisions  of  the 
Polish  law  relating  to  the  personal  law  of  the  individual  and 
those  which  deal  with  what  an  English  lawyer  would  call  the 
"  proper  law  of  a  contract  "  are  worthy  of  serious  consideration 
as  they  represent  a  novel  approach  to  these  much  debated 
questions.    Professor  Jarra's  account  of  the  life  and  work  of 
Andrew  Wolan,  the  sixteenth-century  Calvinist  writer  and 
legal  philosopher  breaks  new  ground  for  English  readers. 
International   lawyers   will   find   much   of  interest   in    Dr. 
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Moderow's  discussion  of  the  Revision  of  Treaties  and  in 
Dr.  Poznanski's  essay  on  the  Status  of  Consuls.  Professor 
Komarnicki  in  his  article  on  the  Spirit  of  Polish  Constitutional 
Law  deals  with  questions  which  loom  large  at  the  present 
time.  Mention  should  also  be  made  of  other  interesting 
contributions,  namely,  Dr.  Fryde's  comparative  study  of  the 
Law  of  Corporations,  Professor  Grodynski's  examination  of 
the  Principles  of  Polish  Budget  Law  and  a  discussion  of  the 
maxim  of  "  Nidlum  Crirnen  sine  Poena  "  by  Dr.  Szurlej. 

A  gratifying  feature  of  this  volume  of  essays  in  the  English 
language  by  foreign  lawyers  is  that  it  is  conspicuous  for  the 
absence  of  obscurities  of  expression  and  is  free  from  the 
turgidity  of  style  and  from  the  employment  of  unfamiliar 
concepts  which  so  often  make  a  work  of  this  description  a 
very  tough  morsel  for  an  English  lawyer  to  swallow.  It  is 
evident  that  the  authors  of  these  essays  have  been  at  great 
pains  to  adapt  their  contributions  to  the  mentality  of  th«> 
readers  whom  they  have  in  view. 

Space  compels  me  to  resist  the  temptation  to  enter  on  a 
more  detailed  discussion  of  the  many  topics  which  are  raised 
in  this  volume,  but  I  trust  that  enough  has  been  said  to 
indicate  its  value  not  only  to  lawyers  but  also  to  students  of 
social  affairs.  Not  the  least  important  of  the  many  functions 
which  a  comparative  lawyer  may  be  called  on  to  discharg' 
to  act  as  the  interpreter  of  his  own  system  of  law  for  the 
benefit  of  lawyers  from  other  lands.  The  authors  of  theee 
essays  have  carried  out  this  task  in  a  manner  which  merits 
the  highest  praise  and  calls  for  our  gratitude. 

H.  C.  GUTTKKIDGE. 
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STUDIES  IN 
POLISH  AND  COMPARATIVK  LAW 


THE  SPIRIT  OF  POLISH  CONSTITUTIONAL  l.\\\ 
AND  ITS  RECENT  DEVKLn|-\iK\ 

PROF.  W.  KUMAKNK  KI 

MODERN  Poland  is  not  a  new  State  appearing  lat«-  i: 
world's  history,  in  the  twentieth  century  al«  it  a  8UU 

of  ancient  political  traditions. 

It  is  true  that  the  partitions  of  Poland  at  the  end  of  the 
eighteenth  century  (1773 — 1795)  interrupted  the  continuity 
of  her  existence  as  a  State,  but  the  development  of  Potiu 
culture  was  never  stopped,  and  thu*  it  is  that  tin-  Pofiah 
nation  was  able  to  survive  and  to  preserve  its  distinctive  and 
well-defined  individuality  closely  linked  with  Western 
civilisation. 

The  fact  that  the  Polish  State  has  existed  since  the  tenth 
century,  and  the  various  stages  of  political  and  social 
development  through  which  it  has  passed,  have  resulted  in 
a  particular  national  psychology,  the  evolution  of  whirh  ha« 
produced  some  very  marked  tendencies  in  constitutional  and 
political  life. 

Those  characteristics  which  were  peculiar  to  Poland  fc 
her    partition    inevitably  reappeared   in   th«>  spur 
political  institutions  of  restored  Poland.    Political,  social  and 
cultural   conditions   naturally   differed   from   those  of 
eighteenth  century,  and,  in  consequence,  in- 
modified,   but  fundamental  ideas  and  character  remained 
unchanged. 

One  important  circumstance  had  a  deci 
the  formation  of  Polish  political  psychology- 
Poland  never  knew  the  absolute  monarchy  whic 
important  a  part  in  the  development  of  t 
of  Western  Europe.    The  attitude  of  the  Polish  Kings 
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parliament  was  very  different  from  that  of  the  monarchs  of 
Western  Europe.  In  Poland,  royal  and  parliamentary 
authority  were  closely  united  from  the  earliest  times,  with 
the  scales  weighted  somewhat  in  favour  of  a  parliamentary 
ascendancy.  This  tendency  shows  clearly  how  the  political 
system  of  Poland  before  the  partitions  was  based  on  the 
principle  of  political  liberty,  the  citizens — in  this  case  the 
nobles — actively  participating  in  the  government  of  the 
country.  The  consequences  were  both  good  and  bad;  bad, 
in  that  this  liberal  constitution  of  pre-partitioned  Poland  did 
not  lend  itself  to  the  creation  of  a  powerful  central  organisation, 
at  a  time  when  Russia  and  Prussia  were  developing  into 
aggressive  military  monarchies;  good,  in  that  her  political 
liberalism  made  Poland  a  great  attraction  to  neighbouring 
peoples  who  willingly  united  themselves  with  her.  This  was 
the  case  in  the  union  with  Lithuania,  and  in  the  incorporation 
of  Western  Prussia  and  Polish  Livonia. 

In  the  seventeenth  and  eighteenth  centuries  this  system 
reached  its  zenith,  and  the  nobles — who  alone  were  citizens 
— enjoyed  complete  freedom.  But  it  was  the  Constitution 
of  May  3rd.  1791,  which  gave  Poland  a  fundamentally  modern 
political  system. 

This  Constitution,  contemporary  with  the  great  French 
Revolution,  put  an  end  to  liberty  exclusive  to  the  nobility, 
and  bestowed  on  the  whole  Polish  nation  a  "  true  freedom  ". 
It  was  based  on  the  principle  "  that  all  authority,  in 
human  communities,  is  founded  on  the  will  of  the  people  ". 
This  was  no  empty  phrase  "  a  la  Rousseau  "  on  national 
sovereignty:  it  expressed  one  of  the  most  fundamental  of 
Polish  political  principles  and  it  was  the  guiding  principle  of 
the  Constitution  itself.  These  ideas  of  political  liberty  and 
national  sovereignty  were  not  borrowed  from  France:  they 
were  the  result  of  long  historical  and  political  experience.  It 
is  not  therefore  surprising  to  find  them  in  the  forefront  of  the 
new  political  institutions  of  Poland  when,  after  the  First 
World  War.  she  recovered  her  independence. 

These  fundamental  political  conceptions,  deeply  rooted  in 
Polish  national  culture,  found  clear  expression  in  the 
Constitution. 

The  National  Constituent  Assembly,  the  Seym  of  1919, 
was  elected  by  a  general,  equal,  secret  and  proportional  vote. 
This  first  Seym  had,  as  its  first  task,  to  guarantee  the  liberty 
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of  the  citizen,  and  then  to  estal.hsh  , 

This  constitutional  work  was  accomplish,-,!   „,  •>l-—t 

first  a  provisional  Constitution,   ti  |,.,|    •  litUeCC 

stitution"  of  February  20th.    HUH.  an>l   *ba 
Constitution  of  March  17th,  1921. 

The  Constitution  of  1921  created  in  Poland  a  system  of 
parliamentary  democracy,  and  continued  t|M.  old  Polith 
traditions  of  parliamentary  government .  A  l.-a-imi:  authority 
on  Polish  Constitutional  History.  IV., f.  -,,r  Kutneba  of 
Cracow  University,  has  demonstrated  th 
blance,  as  much  in  spirit  as  in  numeroi^  :>uUUoM. 

which  exists  between  the  Constitution-  o!    Mk 
and  March  17th,  1921. 

The  authors  of  the  Constitution  of  19-ji        :    however 
deal  with   conditions  totally  different    from   those  existing 
before  the  partitions  in  that  their  work  could  l>e  baaed 
universal  franchise  and  the  equality  of  all  <  i' 
took  as  a  prototype  the  French  Constitutional  Laws  of  1876, 
as  they  considered  France  to  be  a  model  parliamentary  republic 

It  will  be  seen  then,  that  in  the  tir>t  rears  of  Poland'* 
restoration  the  ancient  principles  of  parliamentary  euvernnu-nt 
were  considerably  amplified,  in  accordance,  no  doultt.  with 
the  national  tendency,  but  also  with  the  general  tendency 
prevailing  in  Europe  after  the  First  World  War.  Supremacy 
of  Parliament  meant,  in  Poland,  supremacy  ,.f  the  > 
because,  in  spite  of  the  two-chamber  system,  the  Senate 
possessed  only  limited  powers. 

In  a  State  hardly,  as  yet,  reconstituted,  and  in  the  extremely 
difficult  post-war  conditions  which  were  lar^-iv  .i 
economic  crises,  it  was  impossible  to  achieve  a  stable  maj«»ni 
It    was    desirable    therefore    to    have 
members  were  not  necessarily    Meml  • 
who  were  chosen  for  ministerial  offices  entirely  on  account 
their  special  abilities. 

The  need  to  improve  this  system  and  to  stabili 
of  government  very  soon  became  apparent. 
beginning  of  1926,  proposals  for  th-  inier 

Constitution  were  put  forward  to  the  Seym, 
could  be  discussed  Marshal  Pilsudski  had  arc 
coup  d'etat  of  May  13th,  1926. 

The  Constitution  of  1921  was  then  mo- 
August   2nd,    1926.     The   essential  change   (wni 

1  (2) 


influenced  the  whole  political  system)  consisted  in  vesting  ir 
the  President  the  right  to  dissolve  Parliament  without  th( 
sanction  of  the  Senate.  Furthermore,  the  President  was 
authorised  to  sign  "  Decree-Laws  "  either  in  the  case  of  a 
dissolution  of  Parliament,  or  by  special  authorisation  oJ 
Parliament.  Another  important  innovation  was  the  time- 
limit  of  five  months  in  which  to  pass  the  budget.  If,  at  the 
end  of  this  time,  the  budget  had  not  been  passed  by 
Parliament,  the  President  could  legalise  the  budget  by  means 
of  a  Decree. 

By  this  Law  of  August,  1926,  the  centre  of  gravity  of  the 
regime  passed  from  Parliament  to  President.  The  new 
Constitution  was  signed  by  the  President  on  April  23rd,  1935 
(a  few  days  before  the  death  of  Marshal  Pilsudski,  which 
occurred  on  May  12th,  1935). 

The  authors  of  the  new  Constitution,  on  which  the  whole 
regime  was  based,  rejected  the  parliamentary  system  of 
government,  and  concentrated  authority  in  the  person  of  the 
President  of  the  Republic.  The  Constitution,  thus  amended, 
did  not,  however,  fail  to  take  into  account  the  responsibility 
of  the  Government  to  Parliament,  but  a  vote  of  no-confidence 
was  dependent  on  so  many  conditions  that  the  defeat  of 
a  Government  by  parliamentary  methods  became  very 
difficult  and  the  final  decision  rested  with  the  President. 
Accordingly,  rejection  of  the  budget  by  the  Seym  did  not 
result  in  the  fall  of  the  Government.  It  is  noteworthy  that 
the  Constitution  of  1935,  although  abolishing  the  parliamentary 
system,  did  not  establish  a  Presidential  Government  similar 
to  that  of  the  United  States.  The  Constitution  did  not 
require  that  certain  acts  of  the  President  of  the  Republic 
should  be  countersigned  by  a  Minister.  Thus,  whilst  personal 
power  was  vested  in  the  President,  his  immunity  was  at 
the  same  time  maintained.  Moreover  the  part  played  by 
the  President  in  legislation  became  an  important  one,  the 
Constitution  according  him  not  only  the  right  of  veto  but 
also  a  personal  legislative  power  in  the  form  of  "  Decree- 
Laws  "  in  the  following  cases:  (1)  by  authorisation  of 
Parliament,  (2)  during  the  dissolution  of  the  latter,  (3)  for 
decrees  concerning  the  organisation  of  the  Government, 
of  the  Administration,  and  of  the  Armed  Forces,  (4)  in 
time  of  war. 

The  spirit  of  the  Constitution  of  1935  was  far  different  from 
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that  of  the  Constitution  of  1921.  It  enhanced  power  at  UM 
expense  of  liberty.  1$  expressed  tend.-m -i. -  prevailing  m 
certain  European  countries  on  the  eve  of  the  Second  world 
War.  It  is  noteworthy,  however,  that  Polish  liberal  tradition* 
were  so  strong,  that  extreme  solutions  were  avoided  and  no 
totalitarian  system  was  introduced  in  Poland. 

The  Polish  Government  in  exile  during  t  he  present  war  worka 
on  the  basis  of  and  according  to  the  Constitut  in  n  ..t'  I  «.i:r, 
is  necessary  in  order  to  ensure  a  strict  legal  continuity  of  the 
State.     But  the  Constitution  is  applied  in  the  tru.-  -p: 
democracy.      The    President   exercises    his    prerogative*   in 
agreement  with  the  Government,  supported  by  the  repreaenta* 
tives  of  the  great  political  parties  constituting  the  National 
Union. 

On  February  24th,  1942,  a  National  Council  was  created 
in  London.  It  represented,  provisonally,  the  Polish  people. 
The  Declaration  presented  by  the  Government  on  thisoccaawa 
is  a  solemn  declaration  of  democratic  faith  denoting  a  return 
to  true  Polish  tradition. 

In  this  Declaration  the  Government  makes  the  pledge  that, 
when  military  operations  are  ended,  it   will  hand  over  all 
power  to  Parliament,  which  will  then  have  to  decide 
the  future  political  constitution  and  economic  organisation 
of  the  Polish  State.    With  this  qualification  the  «;.»vernnnrnt 
confirms  the  principles  upon  which  the  .  <.n>titution  shall  be 
based.    These  principles  are:  democracy,  a  republican  f 
of  government,  parliamentary  responsibility  of  tl 
to  the  elected  representatives  of  the  Nation,  ami  election  by 
universal,  equal,  direct  and  secret  suffrage. 

The  Declaration  accepts,  in  conformity  witl 
tution  of  1921  as  with  that  of  1935,  the  principle* 
and  equality  for  all  citizens  without  di>tin- 
origin,  creed  or  race,  and,  for  national  minor 
and  free  development  in  the  polin  Itural  am 

spheres. 

These  principles  lay  down  a  democratic  organise** 
State.    But  the  Declaration  does  not  confine  i 
provisions,  but  goes  much  further  towards  den 
accepting  the  principle  of  self-governn. 
which  is  as  follows:— 

"  The  whole  of  public  life  in  Poland  mu,t 
social  initiative  and  action  originated  l> 
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The  Declaration  justifies  this  decision  by  many  proofs  of 
patriotism  and  of  political  realism  shown  by  the  Nation 
during  the  war.  Further  justification  is  to  be  found  in 
Polish  National  traditions. 

As  a  consequence  of  the  adoption  of  this  principle  of  self- 
government  the  Declaration  proclaims  that:  :'  In  particular 
the  greatest  sphere  of  public  life  shall  be  left  to  the  free 
decision  of  territorial,  economic  and  professional  self-governing 
bodies  ".  In  accepting  this  principle  as  one  of  the  leading 
ideas  of  the  future  constitution,  the  Declaration  unites  it  to 
the  principle  of  strong  government.  Poland  must  possess  a 
strong  and  energetic  executive  power,  able  to  make  prompt 
and  fiim  decisions  and  to  concentrate  all  the  national  resources 
in  the  event  of  an  emergency. 

In  the  matter  of  social  problems,  the  Declaration  proclaims 
that  the  whole  national  economy  shall  be  directed  by  general 
plans,  thus  signifying  its  acceptance  of  the  principle  of  a 
directed  economy.  This  is  explained  by  the  following  reasons : 
(1)  the  necessity  for  reconstruction;  (2)  industrialisation; 
(3)  utilisation  of  all  creative  energies  in  order  to  ensure  the 
well-being  of  all  citizens.  These  aims  are  closely  bound  up 
with  the  aim  which  stands  paramount  before  all  others,  the 
abolition  of  the  evil  of  unemployment  in  Poland. 

The  Declaration  also  accepts  the  principle  of  a  reasonable 
agrarian  reform,  by  which  the  peasants  shall  share  in  a  just 
division  of  the  soil.  It  stands  firm  by  the  principle  of 
individual  property,  rejecting  all  collectivist  solutions  as 
completely  alien  to  the  Polish  national  character. 

These  principles,  proclaimed  in  the  Declaration  of  the  Polish 
Government  on  February  24th.  1942,  were  confirmed  on 
August  15th,  1943,  and  March  15th,  1944,  by  statements  issued 
by  the  four  most  important  political  parties  in  Poland  itself. 

Both  the  Declaration  and  the  two  last-mentioned  statements 
express  the  true  tendencies  of  the  Poles  in  this  historic  moment 
and  are  in  keeping  with  all  Polish  political  traditions. 
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PROF.  STEFAN  GLASER 

IN  order  to  give  an  insight  into  Polish  Criminal  Legislation 
—the  new  Code  of  1932 — it  may  be  helpful,  first  of  all,  to 
outline  briefly  the  main  principles  in  the  evolution  of  criminal 
law.  Two  characteristic  features  in  the  historical  development 
of  this  law  can  be  distinguished;  or,  more  exactly,  one  can 
point  to  two  constituent  elements  in  its  evolution:  First, 
the  interests  of  the  community,  and  secondly,  the  interests  of 
the  offender.  The  interests  of  the  community  consist  either 
in  the  gratification  of  its  feelings  (i.e.,  retribution)  or  in  its 
protection  from  crime;  the  interests  of  the  offender  consist 
in  the  assessment  and  imposition  of  a  just  punishment, 
i.e.,  of  a  punishment  which  is  proportionate  to  his  intention 
(mens  rea).  For  this  reason  the  interests  of  the  offender  can 
be  identified  with  the  conception  of  justice  itself. 

Although  in  the  course  of  the  evolution  of  criminal  law 
these  two  interests  usually  interlock,  one  can  distinguish 
periods  in  which  one  or  the  other  was  preponderant.  It 
is  interesting  to  observe  how,  despite  a  steady  development 
and  progress  in  the  principles  of  criminal  law,  one  or  the  other 
of  these  tendencies  gains  periodical  ascendancy.  Nevertheless, 
one  fundamental  step  in  this  evolution  should  be  noted, 
namely  the  change  from  a  materialistic  towards  an  individua- 
listic conception  of  crime. 

At  the  beginning,  the  materialistic  standpoint  manifested 
itself  both  in  the  punishment  and  in  the  method  of  protection 
of  the  community.  The  only  criterion  for  punishment  was  the 
gravity  of  the  crime  which  had  been  committed  without  any 
consideration  being  paid  to  the  intentions  of  the  offender,  and 
the  only  way  in  which  the  community  was  protected  from 
crime  was  the  isolation  (Ausscheidung)  of  the  offender  from 
society.  It  is  understandable  that  in  this  period  the  main 
concern  of  criminal  law  and  of  the  administration  of  justice 
was  the  crime  itself,  and  that,  in  consequence,  criminal  law 
was  characterised  by  cruelty. 

In  the  course  of  time,  a  change  in  the  attitude  of  the 
legislator  becomes  apparent:  he  becomes  increasingly  con- 


8  SOME   REMARKS   ON   THE   POLISH   CRIMINAL   CODE 

cerned  with  the  individual,  especially  with  the  intentions  of 
the  offender.  A  punishment  is  no  longer  assessed  solely  in 
accordance  with  the  crime  committed  by  the  offender,  but 
his  intentions  are  also  taken  into  consideration;  on  the  other 
hand,  the  legislator  sees  that  it  is  in  the  interests  of  the 
community  not  only  to  isolate  the  offender  but  also  gradually 
to  reform  him  and  adapt  him  to  social  life  and  work.  With 
the  development  of  the  theory  of  the  mental  element  in  crime 
there  comes  a  different  appreciation  of  the  offence,  as  well 
as  a  change  in  the  treatment  of  the  offender. 

In  the  course  of  its  development  the  science  of  criminal 
law  has  been  broadened  so  as  to  embrace  so-called  "  criminal 
biology  "  or  "  anthropology,"  and  "  criminal  sociology." 
The  first  considers  delinquency  as  an  occurrence  in  the  life  of 
the  individual  and  examines  the  disposition  of  a  human  being 
to  crime  ("  penchant  au  crime  ")  in  its  individual  formation 
and  its  individual  conditions  (Lombroso).  This  doctrine  is 
further  divided  into  two  branches:  criminal  somatology 
(anatomy  and  physiology)  and  criminal  physiology,  which, 
in  its  development,  was  enriched  by  the  theory  of  heredity 
or  transmission  of  characteristics  (Mendel).  Criminal  sociology, 
on  the  other  hand,  reviews  crime  as  a  product  of  social 
conditions  and  examines  social  structure  together  with  its 
social  conditionally  (Bedingtheit)  (vide  Romagnosi,  Quetelet, 
Prins,  Ferri,  Garofalo;  and,  in  particular,  Ferri:  '  I  Nuovi 
Orizzonti  del  Diritto  e  della  Procedura  Penale,"  188J,  and, 
subsequently,  "  Sociologia  Criminale  "). 

It  is  clear  that  such  tendencies,  influenced  by  determinism 
rather  than  by  the  evil  will  of  the  offender,  changed  the 
idea  of  punishment  from  retribution  to  the  protection  of  the 
community.  At  the  same  time,  such  tendencies  aimed  at 
establishing  as  accurately  as  possible  the  degree  of  evil  will  of 
the  offender.  The  offence  itself  was  considered  a  symptom 
indicative  of  the  degree  of  danger  presented  by  the  offender, 
i.e.,  the  danger  with  which  the  community  was  threatened  by 
the  offender. 

In  the  course  of  further  evolution  arises  another  scientific 
discipline  called  "  criminal  policy  "  or  "  penology."  This 
differs  from  "  criminal  sociology  "  in  that  it  disregards  the 
social  conditions  of  crime  and  only  takes  into  consideration  the 
individual  criminal  himself.  In  accordance  with  this  theory 
the  punishment  must  be  proportionate  to  the  offence,  and  the 
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personality  or  peculiarity  of  the  criminal  whom  the  punish- 
ment is,  by  its  adequacy,  to  deter  from  further  wrongdoing, 
must  be  fully  taken  into  account  (Liszt). 

This,  however,  was  not  the  ultimate  consideration  in  the 
evolution  of  criminal  science.  In  the  course  of  time  the 
tendency  towards  subjectivity  and  individualisation  of  guilt 
has  further  increased.  New  theories  have  appeared  designed 
to  take  into  account  not  only  the  perpetrator  of  an  offence, 
i.e.,  someone  who  has  actually  committed  a  crime,  but 
also  any  person  manifesting  an  inclination  or  disposition 
dangerous  to  the  community  (criminal  disposition).  In 
conformity  with  this  theory  new  measures  have  been  intro- 
duced into  penal  legislation.  Besides  the  old  classical  system 
of  penalties,  based  on  the  idea  of  fault  and  retribution,  there 
appears  in  new  codes  a  system  of  measures  of  security  aiming 
at  the  protection  of  society  and  founded  on  the  principle  of 
social  defence  (Stooss).  The  characteristic  feature  of  these 
measures  is  that  their  application  depends  neither  on  the 
offence  (because  no  offence  may  have  been  committed)  nor 
on  the  fault  (the  existence  of  which  is,  at  the  least,  doubtful) 
but  only  on  the  propensities  of  the  offender,  i.e.,  on  the  degree 
of  danger  to  the  community. 

It  can  truly  be  said,  therefore,  that  whilst  at  the  beginning 
of  its  evolution  criminal  law  was  designed  to  deal  with  crime 
itself  and  later  with  the  criminal  as  such,  in  its  last  stage  the 
offender  as  a  human  being  became  its  primary  concern.  One 
sees,  therefore,  at  the  first  stage  of  this  evolution,  the  transition 
from  the  crime  to  the  criminal,  at  the  second  stage,  from  the 
criminal  as  such  to  his  position  as  a  human  being. 

The  characteristic  of  this  evolution  is  that  the  individualistic 
tendency  which,  as  already  mentioned,  has  been  constantly 
on  the  increase,  led  finally  to  the  unexpected  and  probably 
undesired  effect  that  the  materialistic  point  of  view  in  the 
assessment  of  crime  or  in  the  administration  of  criminal 
justice  has  again  come  to  the  fore.  The  determination  of  the 
sanction  (punishment  or  measures  of  security)  purely  from 
the  point  of  view  of  the  interests  of  society  (the  degree  of 
danger  or,  in  other  words,  the  protection  of  society),  with 
complete  disregard  for  the  fault  means,  in  fact,  a  return  to 
the  primitive  standpoint  when  an  element  independent  of  the 
intention  of  the  wrongdoer  was  decisive  in  the  assessment  of 
punishment.  Consequently,  it  leads  to  a  disregard  of  equitable 
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retribution  and,  therefore,  of  the  very  idea  of  justice.  It  is 
obvious  that  such  an  attitude  can  easily  produce  harm  and 
lead  to  abuse,  the  best  proof  of  which  is  given  by  the  conditions 
prevalent  in  the  so-called  totalitarian  states.  As  is  well 
known,  in  Soviet  Russia  even  shooting  is  counted  amongst 
the  measures  of  security,  whilst  in  Germany  the  interests  of 
society  are  regarded  as  entirely  justifying  the  annihilation  of 
the  offender.  In  Germany  it  was  even  proposed  to  change 
the  nomenclature  ''  criminal  or  penal  law "'  to  "  law  of 
combat "  (Kampfrecht)  or  "  law  of  destruction "  (Ver- 
nichtungsrecht ) . 

Turning  to  Polish  legislation,  it  should  first  of  all  be  pointed 
out  that  one  of  the  great  problems  of  Poland  after  her 
resurrection  in  1918  was  the  unification  of  the  various  legal 
systems  left  over  from  the  days  of  the  Partition.  At  the 
outbreak  of  this  war  this  problem  had  not  been  completely 
solved.  As  regards  penal  legislation,  however,  the  criminal 
law  was  unified  in  1932  in  a  single  code,  which  became  law  in 
the  whole  of  Poland  on  September  1st  of  that  year.  It 
superseded  the  three  regional  penal  codes  which  constituted 
the  law  of  the  three  parts  of  Poland,  i.e.,  the  Russian  Code 
of  1903,  the  German  Code  of  1871,  and  the  Austrian  Code  of 
1852. 

This  new  legislation  can  be  called  an  eclectic  work,  because 
it  aimed  at  reconciling  both  of  the  ideas  referred  to  above : 
that  of  justice  with  that  of  the  protection  of  society. 

According  to  the  Polish  Code,  the  principle  of  subjectivity 
is  to  be  the  main  principle  of  the  administration  of  justice. 
Punishment  is  considered  as  correlative  with  fault,  and  never 
in  relation  to  the  harm  done  by  the  offender.  On  the  other 
hand,  side  by  side  with  the  system  of  penalties,  the  Polish  Code 
introduced  a  system  of  measures  of  security  whose  aim  was 
the  protection  of  society  and  which  could  be  applied  even  to 
persons  who  had  not  yet  been  convicted  or  could  not  be 
convicted  at  all  (Cases  of  Irresponsibility,  Art.  79). 

The  idea  of  subjectivity  in  the  Polish  Code  expresses  itself 
first  of  all  in  the  definition  of  fault  (guilt).  For  the  existence 
of  guilt  the  intention  to  commit  a  particular  offence  is  not 
required.  The  offender  will  be  held  guilty  if  he  foresaw  the 
possibility  of  criminal  consequences  to  his  conduct  and  assented 
thereto  (Art.  14,  sect.  1).  Hence  the  Polish  legislator  puts  the 
direct  intention  (dolus  directus]  and  the  so-called  resultant  or 
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eventual  intention  (dolus  eventualis}  in  the  same  category.  In 
addition,  the  Polish  Code  acknowledges  a  second,  slighter,  kind 
of  fault  called  '"  unintentional  fault  "  (culpa).  This  again  may 
have  two  forms  (sect.  2) :  the  offender  foresaw  the  possibility 
of  criminal  consequences  to  his  conduct  and  unreasonably 
considered  that  he  could  avoid  them  (inconsideration  or 
thoughtlessness);  or,  he  did  not  foresee  the  criminal  conse- 
quences of  his  conduct,  although  he  could  or  should  have 
foreseen  them  (inadvertence).  The  difference  between  the 
so-called  "  resultant  or  eventual  intention  "  (d.  eventualis)  and 
inconsideration  or  thoughtlessness  consists  in  the  psychological 
fact  that,  in  the  first  case,  the  offender  assents  to  the  criminal 
consequences  of  the  criminality  of  his  action,  whilst  in  the 
case  of  inconsideration  or  thoughtlessness  he  does  not  do 
so  but,  on  the  contrary,  hopes  to  avoid  them :  if  he  had  been 
convinced  of  such  consequences  he  would  have  desisted. 

In  consequence  of  such  distinction  the  code  lays  it  down 
that  a  heinous  offence,  i.e.,  a  crime  involving  a  severe  penalty, 
can  only  be  committed  intentionally,  i.e.,  with  dolus  directus 
or  eventualis  (Art.  13). 

The  idea  of  subjectivity  is  again  reflected  in  the  law  as 
to  mistake  of  fact  and  of  law  (Art.  20).  Mistake  of  fact 
connected  with  an  essential  element  of  the  act,  excludes 
criminality  altogether  and  the  same  is  true  with  regard 
to  mistake  of  law  if  the  definition  of  "  fault  "  laid  down  in 
Sect.  1,  Art.  14,  is  taken  into  account,  since  the  "  foresight 
of  criminality "  of  the  act  which  is  required  for  dolus 
necessarily  involves  knowledge  of  unlawfulness. 

Further,  this  principle  appears  in  the  provision  concerning 
circumstances  and  consequences  of  a  criminal  act  which 
invoke  a  heavier  penalty  (Art.  15).  Such  circumstances  or 
consequences  can  be  taken  into  consideration  only  if  the 
offender  either  knew  or  should  have  known  them,  or  foresaw 
or  should  have  foreseen  them.  However,  the  principle  most 
characteristic  of  the  idea  of  subjectivity  in  the  Polish  Code 
is  that  concerning  attempt.  Even  an  impossible  attempt, 
i.e.,  an  attempt  the  realisation  of  which  is  objectively 
impossible,  is  punishable.  A  person  can  thus  be  convicted 
of  an  attempt  even  though  he  was  unaware  that  consummation 
was  impossible  by  reason  of  the  absence  of  an  object  suitable 
for  the  commission  of  the  intended  offence,  or  by  reason  of 
using  means  not  capable  of  producing  the  intended  con- 
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sequence  (Sect.  2,  Art.  23).  Moreover,  the  penalty  for 
attempt  does  not  differ  in  nature  or  severity  from  that  for 
consummation  (Sect.  1,  Art.  24). 

Finally,  it  must  be  pointed  out  that  the  Polish  Code 
recognises  a  state  of  so-called  "  diminished  responsibility  " 
of  the  offender,  i.e.,  a  state  in  which  his  faculty  to  discern 
the  nature  of  his  act  or  to  control  his  conduct  is  "  greatly 
limited."  In  such  a  case  the  Court  may  apply  "  an 
extraordinary  diminution  of  penalty  "  (Art.  18). 

This  provision,  however,  does  not  apply  to  cases  where 
"  the  limitation  of  capability  is  a  consequence  of  intoxication 
resulting  from  the  fault  of  the  offender."  Such  a  defence 
cannot  be  pleaded  in  cases  of  "  actiones  libercB  in  causa," 
e.g.,  in  particular  when  a  person  became  drunk  in  order  to 
commit  an  offence  while  drunk,  or  at  least  foreseeing  that, 
being  in  such  a  state,  he  might  commit  one.  The  legislator 
is  right,  seeing  that  in  such  cases  the  "  capability  of 
discerning  "  was  not  "  limited  "  at  the  very  beginning  of  the 
offender's  action,  i.e.,  when  he  resolved  to  get  drunk. 

The  other  principle  which  is  characteristic  of  the  Polish 
Code  is  that  of  individualism.  It  appears  in  Polish  legislation 
in  different  connections. 

The  rule  concerning  "  imposition  of  penalty  "  should  be 
mentioned  first  of  all  (Chapter  VIII).  When  imposing  penalty 
the  judge  should  have  regard  "primarily  to  the  offender's 
"  motives  and  manner  of  acting,  his  relationship  to  the  person 
"  injured,  his  degree  of  mental  development  and  character,  his 
"  past  life,  and  his  behaviour  after  committing  the  offence." 
The  wide  range  of  penalties  applicable  to  any  particular 
offence  gives  the  judge  much  discretion  in  solving  the 
problem  not  only  of  adequacy  but  also  of  the  kind  of 
penalty  to  be  imposed  having  regard  to  the  individual 
peculiarities  of  the  offender.  Thus  the  penalty  is  imposed 
with  the  dual  object  of  a  proper  retribution  and  counteracting 
the  criminal  tendencies  of  the  offender  by  training  him  to  a 
sense  of  social  duty  in  the  future. 

This  utilitarian  consideration  appears  again  in  the  "  extra- 
ordinary diminution  of  penalty  "  (Art.  59);  in  the  provisions 
concerning  recidivists  and  professional  or  habitual  offenders, 
on  whom  the  Court  is  empowered  to  impose  a  severer  penalty 
(Art.  60);  and  finally  in  the  conditional  suspension  of  the 
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execution  of  the  penalty  (Chapter  IX)  and  in  conditional 
release  (Chapter  X). 

This  principle  of  individualism  is  applied  again  with  regard 
to  circumstances  which  affect  the  penalty  for  an  offence :  these 
are  taken  into  consideration  only  with  respect  to  the  person 
whom  they  concern  (Art.  16).  Likewise,  special  circumstances 
affecting  the  imposition  of  penalty  are  to  be  taken  into 
consideration  only  with  regard  to  the  person  whom  they 
concern  (Art.  55). 

Finally,  this  same  principle  appears  clearly  in  the  regulations 
concerning  aiding  and  abetting  (Chapter  IV).  The  in- 
stigator and  the  abettor  are  responsible  within  the  limits  of 
their  intent  independent  of  the  responsibility  of  the  person 
who  committed  or  meant  to  commit  the  offence  (Art.  28). 
This  means,  for  instance,  that  in  the  case  of  instigation  to 
murder,  the  instigator  is  responsible  for  this  crime,  even  when 
the  actual  offender  inflicted  only  physical  injury  (corporal 
injury).  In  this  way  the  Polish  Code  has  broken  with  the 
traditional  conception  of  participation  in  crime  (complicity). 

The  principle  of  social  defence  found  its  significant  expression 
in  the  Polish  Code  in  the  system  of  measures  of  security.  As 
has  already  been  mentioned,  such  measures  are  not  applicable 
to  the  offence  but  only  to  the  offender.  These  measures  of 
security  can  be  applied  to  persons  who  are  not  responsible 
for  their  conduct  or  who  are  socially  dangerous  (detention  in 
an  institution  for  mentally  defectives  or  in  another  kind  of 
institution  (Art.  79),  e.g.,  other  medical  institutions,  institution 
for  compulsory  labour,  institution  for  incorrigibles),  and  to 
certain  other  groups  of  offenders,  in  addition  to  punishment 
(Arts.  83—84). 

The  Polish  Code  adopts  in  full  the  principle  "  nullum 
crimen,  nulla  pcena  sine  lege,"  which,  as  is  known,  is  a  general 
and  universal  rule  to-day.  Article  1  states  what  was 
previously  said  and  guaranteed  by  the  Polish  Constitution, 
that  "  a  person  is  criminally  responsible  for  an  act  committed 
at  a  time  when  such  act  was  prohibited  under  penalty  by  a 
law  then  in  force."  Therefore  in  Polish  criminal  justice  there 
is  no  place  for  analogy  or  custom  in  the  sense  that  any  new 
form  of  offence  can  be  created  by  analogy  or  custom.  Both 
can  be  applied  only  in  favour  of  the  offender,  i.e.,  either  in 
lighter  punishment  or  discharge  of  the  offender. 
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The  Polish  Criminal  Code  deals  only  with  the  more 
important  offences  called  crimes  and  felonies  ("  delits "). 
Crimes  are  offences  the  penalties  provided  for  which  are 
death  or  imprisonment  for  more  than  5  years;  felonies  are 
those  for  which  the  principal  penalties  are  imprisonment  for 
not  more  than  5  years,  detention  for  more  than  3  months, 
or  a  fine  of  more  than  3,000  zlotys  (about  £120).  Minor 
offences  have  their  own  Code  in  which  they  are  defined  as 
an  "  offence  punishable  by  detention  up  to  three  months 
and  a  fine  up  to  3,000  zlotys  imposed  either  jointly  or 
alternatively."  They  are  not  within  the  jurisdiction  of 
judicial  authorities  (tribunals),  but  within  the  jurisdiction  of 
the  administrative  authority,  and  the  case  may  be  heard 
before  a  Court  (District  Court)  only  at  the  request  of  the 
person  sentenced  by  this  authority. 

The  system  of  penalties  includes  the  following  principal 
penalties:  capital  punishment  (provided  in  a  few  cases  as 
for  murder  and  for  some  crimes  against  the  State) ;  imprison- 
ment (from  6  months  to  15  years,  in  a  few  cases  for  life); 
detention  (from  1  week  to  5  years);  and  fines  (from  5  zlotys 
to  200,000  zlotys— about  *£8;000).  The  supplementary 
penalties  are:  forfeiture  of  public  rights,  forfeiture  of  civic 
honours,  forfeiture  of  the  right  to  carry  on  a  profession, 
forfeiture  of  parental  and  guardianship  rights,  confiscation 
and  publication  of  the  sentence  in  the  press.  Stress  must 
be  laid  on  the  prominence  given  in  the  Code  to  pecuniary 
fines  in  the  system  of  penalties.  If  the  law  authorises  the 
Court  to  adopt  an  alternative  of  either  committing  the 
offender  to  prison  or  imposing  a  fine,  then  the  Court  is 
only  entitled  to  pass  sentence  of  imprisonment  in  the  event 
of  a  fine  being  ineffective  or  uncollectable.  On  the  other 
hand,  in  the  case  of  an  offence  committed  for  illegal  gain, 
the  judge  must  impose  a  fine  in  addition  to  the  penalty 
of  deprivation  of  liberty  as  prescribed  by  law,  unless  the 
imposition  of  such  a  fine  would  serve  no  purpose  (Art.  41, 
sect.  3).  It  will  be  apparent  that  such  a  provision  aims  at 
preventing  offenders  from  making  crime  remunerative. 

Supplementary  penalties  are  no  longer  an  "  automatic 
consequence  "  of  the  sentence  inflicted,  but  the  judge  applies 
them  according  to  the  provisions  of  the  Code,  with  due 
consideration  to  the  individual  case  and  the  circumstances 
of  the  act. 
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One  of  the  leading  principles  adopted  by  the  Polish  Code 
is  that  the  sentence  shall  not  brand  the  offender  for  ever. 
To  implement  this  principle,  the  Code  provides  that  it  shall 
be  possible  to  efface  the  sentence,  that  is  to  consider  the 
sentence  null  and  void  and  to  remove  the  record  of  sentence 
from  the  penal  register  (Art.  90).  The  decision  as  to  efface- 
ment  is  left  to  the  judge,  the  condition  being  that  a  period 
of  10  years  must  elapse  from  the  date  of  completion  or 
satisfaction  of  the  punishment. 

With  regard  to  juveniles,  the  Polish  Code  distinguishes 
three  groups:  up  to  13  years  of  age,  from  13  up  to  17,  and 
from  17  upwards.  A  juvenile  who  has  not  yet  completed 
his  13th  year  can  in  no  circumstances  be  punished  :  only 
educational  measures  can  be  applied.  The  same  applies  to 
juveniles  from  the  13th  to  the  17th  year  of  age  when  the 
act  was  committed  "without  discernment";  this  means 
when  their  will  or  intellect  was  so  far  defective  that  they 
could  not  understand  the  nature  of  their  act  or  control  their 
conduct.  If,  however,  they  commit  an  act  prohibited  under 
penalty  "  with  discernment,"  they  undergo  a  sentence  of 
detention  in  an  institution  of  correction.  The  judge  is 
empowered  to  substitute  for  such  a  sentence  measures  of 
education  or  to  suspend  detention  in  an  institution  of  cor- 
rection for  a  period  of  probation  of  from  1  to  3  years.  A 
juvenile  detained  in  an  institution  of  correction  can  be 
released  on  the  same  condition. 

As  is  obvious,  the  main  object  of  the  procedure  with  respect 
tc  juveniles  is  that  of  education  and  not  of  repression 
(punishing).  An  offender  is  not  considered  fully  responsible 
for  a  criminal  act  committed  by  him  unless  at  the  date  of 
commission  he  was  at  least  17  years  old. 

In  order  to  give  a  complete  picture  of  the  Polish  Code  it 
is  worth  while  pointing  out  in  what  measure  it  recognised  the 
idea  of  international  and  social  solidarity  (community). 

The  idea  of  international  solidarity  is  expressed  first  in  the 
adoption  of  the  principle  of  universal  repression,  which  means 
that  the  offender  is  tried  and  punished  by  Polish  Courts 
without  regard  to  his  nationality  (citizenship)  or  the  country 
in  which  the  crime  has  been  committed.  This  rule  applies  to 
crimes  called  "  delicta  iuris  gentium,"  which  are:  piracy; 
counterfeiting  of  money,  public  securities,  or  bank  notes; 
slave  traffic;  traffic  in  women  or  children;  the  use  of 


16  SOME   REMARKS   ON  THE   POLISH   CRIMINAL   CODE 

instruments  capable  of  producing  a  public  danger  with  intent 
to  produce  such  danger;  traffic  in  narcotics;  traffic  in 
pornographic  publications ;  and  any  other  offence  specified  in 
international  conventions  concluded  by  the  Polish  State 
(Art.  9).  This  principle  is  further  apparent  in  the  recognition 
by  the  Polish  Courts  of  foreign  sentences.  It  is  laid  down  in 
Article  II,  that:— 

"  Sect.  I. — Where  a  person  is  convicted  in  the  Polish 
Court,  having  also  been  convicted  of  the  same  act  abroad, 
the  court  in  imposing  the  penalty  may,  at  its  discretion, 
take  into  consideration  the  penalty  suffered  abroad. 

"  Sect.  II. — When  a  person  has  been  convicted  abroad, 
the  Polish  court  may,  independently  of  the  law  of  the  place 
where  the  offence  was  committed,  apply  measures  of 
security  and  pronounce  judgment  depriving  him  of  his 
rights  as  a  measure  of  security." 

The  idea  of  international  solidarity  found  its  most 
characteristic  expression  in  a  provision  of  the  special  part  of 
the  Polish  Code.  The  Code  was  the  first  which  (in  Art.  113) 
recognised  public  incitement  to  a  war  of  aggression  as  an 
offence  punishable  by  imprisonment  up  to  5  years. 

Propaganda  for  war  is  recognised  as  an  offence  and 
punishable  not  only  when  it  concerns  Poland  directly,  but  also 
in  the  case  of  inciting  any  country  against  any  other  country. 
In  this  respect  the  Polish  Code  sets  an  example  for  other 
systems  of  law,  going  much  further  than  the  penal  codes  of 
some  other  countries  interested  in  this  problem,  such  as  for 
instance  the  Rumanian  Penal  Code  of  1936,  or  the  draft  of 
the  Brazilian  Penal  Code,  which  provide  for  punishment 
merely  in  cases  of  inciting  one's  own  country  to  aggressive 
warfare. 

The  idea  of  social  solidarity  (community)  appears  first  of 
all  in  the  general  principle  concerning  necessity.  The  Polish 
Code  recognises  two  doctrines  in  this  respect:  the  so-called 
"  necessary  defence  "  (Art.  21)  and  "  the  state  of  necessity  " 
or  "  higher  necessity  "  (Art.  22).  Every  person  is  entitled 
to  inflict  injury  on  another  when  such  action  is  necessary  to 
"  repel  a  direct  illegal  act  against  any  interest  of  himself  or 
another."  The  defence  of  the  accused  person  is  that  he 
acted  in  "  necessary  defence,"  i.e.,  defending  himself  or 
some  other  person.  According  to  English  law  a  person  is 
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entitled  to  protect  only  his  own  person  or  his  own  possession 
of  any  property,  and  such  a  defence  is  successful  only  if  the 
conditions  prescribed  by  the  law  do  in  fact  exist.  In  Poland, 
when  "  necessary  defence  "  has  been  exceeded,  as  for  instance 
where  more  injury  was  caused  than  was  absolutely  necessary 
to  avert  the  evil,  the  judge  is  empowered  to  impose  only  a 
nominal  penalty  or  even  to  remit  the  penalty. 

Likewise,  any  person  may  injure  the  interests  of  another  in 
order  "  to  avert  a  direct  danger  to  his  own  interest  or  that 
of  another."  The  only  condition  is  that  "  the  danger  could 
not  otherwise  have  been  averted,"  and  that  "  the  interest 
destroyed  shall  not  obviously  be  of  greater  value  than  that 
protected."  Such  a  defence  of  necessity  cannot  be  pleaded 
when  the  accused  person  had  a  special  duty  to  expose  himself 
to  danger.  Where  the  limits  of  higher  necessity  are  exceeded, 
the  judge  may  impose  only  a  greatly  reduced  penalty. 

The  difference  between  "  necessary  defence  "  and  "  state 
of  necessity  "  or  "  higher  necessity  "  is  that  while  in  the 
first  case  ("  necessary  defence  ")  there  must  exist  an  illegal 
act  of  some  person,  such  as  an  "  unlawful  attack  "  which 
had  to  be  resisted,  in  the  second  ("  state  of  necessity  "  or 
"  higher  necessity ")  no  such  act  is  necessary.  It  is 
sufficient  that  there  existed  a  danger  to  someone's  interests 
as  for  instance  in  the  familiar  and  often  quoted  illustration  of 
an  overloaded  plank  from  which  one  shipwrecked  man,  in 
order  to  save  himself,  pushes  another  off  into  the  water. 

From  the  legal  point  of  view  the  difference  between 
"  necessary  defence  "  and  "  state  of  necessity  "  or  "  higher 
necessity  "  is  that  in  the  first  case  the  person  who  undertakes 
the  defensive  action  is  not  only  exempt  from  all  punishment 
but  his  conduct  is  considered  lawful.  He  commits  no  offence 
and  therefore  an  aggressor  who  resists  such  action  cannot 
plead  "  necessary  defence  "  because  such  a  plea  is  permitted 
only  in  the  event  of  "  unlawful  attack  ".  On  the  other 
hand  if  a  person  acts  in  "  the  state  of  necessity  "  or  "  higher 
necessity  "  then,  although  he  is  exempt  from  criminal  liability, 
his  action  remains  unlawful;  it  can  be  resisted  by  "  necessary 
defence  " ;  and  it  can  also  give  rise  to  a  claim  for  compensation 
for  the  harm  thus  inflicted. 

The  idea  of  social  solidarity  (community)  finds  a  new  and 
very  significant  illustration  in  Article  247,  which  lays  it  down 
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that  it  is  a  legal  duty,  up  till  now  considered  only  as  a  moral 
or  social  obligation,  to  bring  help  to  one's  fellows.  The 
Article  reads  as  follows : — 

"  Whoever  shall  fail  to  aid  another  man  who  is  in  direct 
danger  to  life,  having  the  power  so  to  act  without 
exposing  himself  or  his  near  relations  to  personal  danger, 
is  liable  to  imprisonment  up  to  3  years,  or  to  detention 
up  to  3  years." 

This  provision  is  undoubtedly  very  interesting  also  from 
another  point  of  view.  It  is  an  example  of  how  legislation 
can  have  an  educational  influence  on  society. 

This  social  idea  is  also  reflected  in  other  provisions  of  the 
Polish  Code,  as  for  instance  in  the  articles  which  provide  a 
penalty  for  killing  or  injuring  in  a  duel  (Art.  238),  killing  at 
another's  request  and  under  a  feeling  of  compassion  for 
him  (Art.  227),  aiding  and  abetting  suicide  (Art.  228),  entering 
into  an  agreement  to  decide  by  lot  which  of  a  group  shall 
commit  suicide  (Art.  229). 

Such  in  broad  outlines  is  the  conception  of  the  new  Polish 
Code.  As  can  be  seen,  the  leading  principle  of  the  Polish 
legislators  was  not  to  introduce  new-fashioned  ideas  or 
institutions  but  to  make  the  Penal  Code  the  most  effective 
weapon  in  the  struggle  against  crime,  and,  which  is  most 
important,  to  save  the  wrongdoer  and  train  him  to  a  sense 
of  social  duty  and  to  habits  of  industry.  The  experience 
gained  in  Poland  with  this  Code  has  proved  useful.  If  a 
draft  of  a  new  Criminal  Code  had  to  be  framed  to-day,  it  is 
unlikely  that  any  changes  would  have  to  be  introduced. 

In  concluding,  one  remark  should  be  made  on  a  point  of  the 
utmost  importance,  namely,  the  administration  of  justice. 
The  task  of  the  legislature  is  to  improve  legislation  so  as  to 
provide  the  judge  with  the  best  instruments  for  his  work. 
There  is  no  doubt  that  much  has  been  done  towards  the  achieve- 
ment of  this  aim.  None  the  less,  it  is  equally  clear  that 
in  the  administration  of  justice  it  is  not  the  law  itself  which 
is  of  the  greatest  importance  but  the  judge.  It  is  an  old 
and  uncontestable  truth  that  even  the  best  law  will  not  help 
if  those  who  administer  it  are  not  equal  to  the  task.  Even 
with  a  bad  or  obsolete  law  the  administration  of  justice  can  be 
satisfactory  if  the  judge  is  equal  to  the  demands  made  upon 
him.  It  is  not  the  law  but  the  judge  who  administers  justice. 
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That  is  why  the  standing  of  the  judge  is  so  important.  This 
explains  why  despotism  transfers  absolute  power  from  the 
law  to  the  judge,  destroying  at  the  same  time  his  independence, 
and,  with  it,  his  conscience.  This  is  also  why  a  free  and 
really  democratic  nation  desires  the  good,  able  and  independent 
judge;  the  judge  who  is,  it  is  true,  bound  by  law,  but  who 
has  a  deep  sentiment  for  right  and  justice  and  for  whom  the 
final  ground  of  his  judgment  is  his  own  conscience.  Here 
is  the  true  reason  why  in  England,  where  the  work  of 
codification  has  not  yet  been  accomplished,  and  probably 
will  not  be  accomplished  for  a  long  time,  if  ever,  the  adminis- 
tration of  justice  sets  an  example  for  the  whole  world,  and 
why  the  social  standing  of  the  judges  is  of  the  highest  and 
most  esteemed. 
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NULLUM  CRIMEN  SINE  POENA 

DR.  STANISLAW  SZURLEJ 
Member  of  the  Polish  Bar 


I.    GERMAN   CRIMES 

GERMAN  crimes — not  only  war  crimes — are  unique.  Almost 
every  page  of  German  history  bears  traces  of  them.  The 
tenth  century  records  a  Duke  called  Gero,  who,  after  having 
invited  Slavonic  dukes  to  a  feast,  murdered  them.  In 
the  fourteenth  century  (1308)  German  crusaders  murdered 
10,000  Kashubians  who  gathered  on  the  market  place  in 
Danzig  on  St.  Dominic's  Day.  We  might  also  recall  the 
"  Sacco  di  Roma  "—the  days  of  mass  slaughter  and  pillage 
so  cynically  and  fully  described  by  a  contemporary  German 
soldier  who  participated  in  them. 

In  modern  times  ample  examples  are  given  by  the  Franco- 
Prussian  War,  the  First  World  War  and  above  all  by  the 
present  World  War.  In  all  these  cases  the  Germans  have 
left  signs  and  sad  memories  of  atrocities  of  which  they  have 
been  guilty. 

In  the  olden  days  there  were  almost  no  rules  concerning 
the  conduct  of  belligerents  while  in  combat.  Hence,  all 
atrocities  committed  during  the  wars  of  those  days  could 
be  regarded  as  inevitable  consequences.  If — even  then — the 
belligerents  obeyed  certain  rules  of  warfare,  that  was  only 
due  to  fear  of  retaliation.  Wherever  there  was  no  weakness 
on  the  part  of  the  victor,  no  fear  of  becoming  a  victim  of 
revenge,  terror,  unrestricted  in  its  display,  mastered  the 
situation  both  during  and  after  the  war,  the  latter  in 
accordance  with  the  Roman  principle:  vce  victis. 

Moreover,  the  victorious  State,  even  though  its  troops  or 
officials  may  have  committed  crimes,  was  surrounded  by  the 
glory  of  victory  so  that  another  State  could  not  or  would  not 
dare  to  challenge  it  in  the  name  of  mere  morality.  Another 
reason  was  the  sacred  principle  of  the  sovereignty  of  the 
State  and  non-interference  with  internal  affairs.  No  State 
dared  or  attempted  to  interfere  for  idealistic  reasons  with 
matters  concerning  another  State. 
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Finally,  "  prior  to  the  first  World  War.  .  cm,  mala 
to  the    enemy  were   not    brought    to  justice   after 
was  made.    This  was  so  either  on  the  strength  of  a  •pedal 
mutual  amnesty  provision  of  the  -r  on  the  'KtflfT 

that  a  treaty  of  Peace  implies  th«-  l.uryinu  m  oblivion 
of  all  the  bad  things  that  preceded  peace  "  (Alexander  X. 
Sack,  Professor  of  Law  at  the  New  York  l'niv.-r-itv  formerly 
Professor  at  the  Academy  of  International  Law  at 

Modern  times,  however,  have  introduced  certain  changes 
in  the  ways  and  methods  of  warfare.  These  new  rule*  were 
first  of  all  defined  by  the  Geneva  Convention  and  the  Hafrur 
Conventions.  Yet,  in  spite  of  this,  the  Germans  do  not 
appear  to  regard  themselves  as  bound  by  the  mien  of  warfarr 
For  them  treaties  are  but  scraps  of  paper  and  they  look  on 
every  attempt  to  introduce  moderation  into  the  philosophy 
of  war  as  absurd  (Clausewitz:  Vom  Kriege).  On  the  contrary 
they  put  forward  the  idea  that  war  "  the  more  brutal  and 
cruel,  the  more  humane  it  is,"  as  it  comes  to  an  end  more 
quickly.  War  itself  they  put  on  so  high  a  pedestal  that  it* 
value  excuses  everything  that  happens  while  it  lasts,  and 
everything  which  arises  from  it. 

Bethman-Hollweg,  the   man   from  whom  originated 
saying  that  treaties  are  but  scraps  of  paper,  is  also  r 
for  the  dictum  that  "  war-deeds  of  the  past  are 
inherited  by  a  nation,  which  confer  upon  it 
inspiration  to  new  deeds  "  (Bethman-Hollweg: 
iiber  den  Krieg). 

National  socialism  has  gone  even  further  on  the  road  pa 
by  the  past.    It  looks  upon  war  as  a  period  whi 
the  acme  of  moral  health,  while  peace  and  pe«« 
signs  of  inertia  and  death. 

Summing  up,  one  might  say  that  the  history  of 
wars  and  the  sayings  of  German  th« 
of  the  Germans:— 

(1)  that   no   war,   not  even   a  lost   one,   will 

Germany,    since    every    war  j 
"  strength  to  new  adventures 

(2)  that  the  Germans  will  not  I 

1 


atrocity,  as      a  war,  , 

(3)  that  Sight  ofpea^eful  neighbour*  whom  the  OcrtMM 
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regard  as  being  deprived  of  the  fighting  spirit  will 

encourage  them  to  wars.    If,  after  defeat  in  this  war, 

Germany  were  given  the  benefits  of  stolen  lands, 

goods  and  human  labour,  then  the  value  of  the 

principles  described  above  would  be  reinforced. 

It  is  hard  to  believe  in  the  re-education  of  Germany  by  the 

Germans  themselves.     Given  the  chance  they  will  go  on 

educating  themselves  as  they  have  done  for  ages  past.    They 

will  never  consent  to  be  educated  by  their  victors  or  their 

enemies.     The  only  educational  methods  which  we  consider 

would  serve  any  useful  purpose  are:— 

(a)  Punishment  for  war-crimes. 

(b)  Removal  from  enemy  territory  of  all  war  loot. 

(c)  Restitution   for  the   damage   done,   in   particular   by 

establishing  labour  battalions  consisting  of  Germans 
to  help  in  rebuilding  the  countries  ruined  by  them. 

(d)  Deprivation  once  and  for  all  of  weapons  of  war  by 

transferring  German  war  industries  to  formerly 
occupied  countries  and  improving  the  strategic 
frontiers  of  Germany's  neighbours — Poland  and 
Czechoslovakia. 

Within  the  scheme  presented  above,  punishment  for  war 
crimes  and  compensation  are  the  elementary  and  paramount 
requirements  of  a  just  peace.  The  way  in  which  the  Allies 
solve  the  problem  will  show  whether  the  principles  of  law 
can  be  introduced  into  the  lives  of  nations.  A  proper  solution 
will  have  its  consequences  upon  the  future  collaboration  of 
nations.  The  threat  of  individual  responsibility  is  very  often 
a  prevention  of  war,  which  is  usually  provoked  by  individuals. 
Nations  are  as  a  rule  against  war,  they  are  either  enticed  or 
forced  into  it. 

II.   THE  MORAL  FOUNDATION 

The  call  for  punishment  of  German  war  criminals  results 
first  of  all  from  the  moral  dictates  of  men  and  civilised  nations. 
Punishment  is  essential  so  that  those  to  whom  wrong  has  been 
done  may  regain  their  faith  in  a  justice  which  punishes 
crimes  and  in  order  to  prevent  popular  revenge  occurring 
wherever  justice  is  not  being  done. 

The  call  to  punish  crimes  is  a  result  of  the  instinct  of  self- 
preservation  of  man.  People  who  have  been  wronged  feel 
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humiliated,  they  develop  an  inferiority  complex  and,  having 
been  exposed  to  humiliations  and  wrongs,  they  lose  their 
human  dignity.  Their  moral  powers  weaken,  their  moral  life 
dwindles  and  their  dignity  disappears.  What  are  their 
reactions  to  all  this  ?  They  try  to  compensate  themselves 
for  their  humiliation  by  inflicting  the  same  wrongs  upon  those 
who  have  made  them  suffer.  Should  the  wrong  be  left 
unpunished  the  result  is  hatred  and  a  lust  for  revenge. 
Revenge  is,  therefore,  a  biological  instinct  and  deeply-rooted 
in  human  nature  as  an  eternal  desire  to  restore  a  moral 
balance  disturbed  by  crime.  It  is  the  defence  of  man's  natural 
rights  against  the  reign  of  brutal  force. 

Within  the  realm  of  the  State,  the  functions  of  the  latter 
have  been  substituted  for  the  jus  talionis.  That  is  why  hatred 
and  revenge  have  almost  disappeared.  However,  even  here, 
unpunished  crimes  or  inadequate  punishment  call  forth 
strong  reactions  from  the  community.  The  nation  feels 
misled  in  its  sense  of  law  and  justice  and  then  throughout  the 
community  the  negative  signs  of  wrong  come  to  the  surface. 
That  is  why  the  application  of  justice  has  such  a  great  value 
in  communal  life. 

International  law  knows  the  principle  of  revenge,  which 
takes  the  shape  of  retorsions  and  reprisals.  It  is  then  not 
only  a  reply  to  State  action  but  also  to  the  deeds  of  individual 
citizens  for  which  their  State  refuses  to  pay  compensation. 
There  is  here  a  very  peculiar  kind  of  collective  responsibility, 
justified  by  the  refusal  to  compensate  for  the  damage.  It  is 
in  fact  co-responsibility  and  not  collective  responsibility 
which  is  being  preached  by  Germany,  who  murders  hostages 
for  deeds  and  sins  they  never  committed. 

One  has  been  told  by  a  very  high  Christian  authority  that 
Christian  forgiveness  is  morally  above  revenge.  This  may 
be  just  and  right — if  two  conditions  are  fulfilled:— 

(a)  If  forgiveness  does  not  call  forth  a  greater  evil  by 

encouraging  the  criminals  or  their  followers  to  commit 
crimes. 

(b)  If    a    choice    is    given    between    punishment    and 

forgiveness. 

One  has  heard,  however,  other  voices.  The  Bishop  of 
Chelmsford,  Dr.  H.  A.  Wilson,  wrote  in  the  Sunday  Chronicle 
on  January  18th,  1942,  that  he  fought  the  view  that  the 
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punishment  of  German  criminals  was  against  the  Christian 
religion.  He  quoted  high  Church  authorities  and  added: 
'  Would  it  be  right  to  give  up  the  punishment  of  a  nation 
who  committed  such  atrocities  against  innocent  men,  women 
and  children  ?  Should  we  argue  like  this  and  take  the  view 
that  punishment  would  be  unjust,  then  we  had  better  open 
our  prisons  and  free  from  them  all  types  and  kinds  of 
criminals,  even  more  we  should  not  bring  any  more  of 
them  to  the  bar." 

Similar  views  were  also  expressed  by  the  Archbishop  of 
York  (Dr.  Garbett):  '  There  will  be  no  just  peace  without 
justice  being  meted  out  to  criminals.  If  justice  will  not  be 
done,  horrible  revenge  will  take  it,  revenge  which  will  hold 
Europe  in  unrest  for  many  years." 

It  is  clear  that  as  long  as  crimes  remain  unpunished  they 
will  call  forth  the  desire  for  revenge,  which  is  the  natural 
child  of  human  conscience. 

Only  if  punishment  is  meted  out  to  those  who  deserve  it 
will  the  claim  that  revenge  and  hatred  should  stop  be  justified. 
It  must  be  added  that  the  call  to  punish  war  criminals  comes 
from  people  who  know  nothing  of  legal  intricacies  or  political 
opportunism.  It  is,  for  instance,  the  British  working-class 
which  calls  for  it.  Civilised  mankind  understands  that 
punishment  for  war  crimes  is  necessary  in  order:— 

(a)  To  satisfy  the  hurt  sense  of  justice. 

(b)  To  act  as  a  warning  and  a  deterrent  for  the  future. 

III.    THE   MORAL   FACTOR   AND   POLITICAL  AIMS 

The  moral  factor  is,  on  the  whole,  of  small  importance  in 
international  life.  The  principle  of  absolute  sovereignty  of 
the  State  and  its  corollary  of  non-interference  in  the  internal 
affairs  of  another  State,  provide  an  excuse  for  shutting  the 
eyes  even  to  deeds  of  another  State  which  go  far  beyond  the 
sphere  of  internal  problems.  Morality  had  no  bearing  on 
the  actions  of  other  States  when  Mussolini  used  poisonous 
gas  in  his  war  against  Abyssinia  or  when  Germany,  Italy  and 
the  U.S.S.R.  made  the  cruel  civil  war  in  Spain  an  experiment 
in  efficiency  for  their  armies. 

The  fear  of  war  leads  statesmen  to  interpret  the  preparations 
of  an  aggressor  as  internal  matters  until  the  first  shot  brings 
real  evidence  of  what  the  aggressor  really  intended. 


NULLUM    CRIMEN    SINE   POEXA  25 

This  state  of  affairs  will  last  just  so  long  as  States  fail  to 
establish  an  international  community  obeying  law  and 
provided  with  sanctions  capable  of  enforcing  law.  The 
road  which  leads  to  such  a  goal  is  still  a  long  one  and  progress 
is  slow.  Yet  it  cannot  be  denied  that  there  is  almost 
a  general  appreciation  of  its  necessity  in  order  to  prevent 
conflicts  between  States.  This  gives  hope  that  the  speed 
of  progress  may  be  on  the  increase  on  this  road  to  peace. 

Even  now,  however,  the  moral  factor  is  of  some  importance, 
especially  in  democratic  States.  Moral  factors  are  more 
common  than  political  or  legal  considerations,  the  two  latter 
being  subject  to  differences  of  opinion  and  considered  by  only 
an  insignificant  number  of  persons. 

The  moral  factor  is  common,  in  particular,  to  nations 
educated  in  Christian  ethics  and  is  therefore  more  easily 
understood  and  more  convincing  to  the  broad  masses.  If, 
however,  moral  factors  are  not  shaping  the  world's  future 
according  to  their  values,  this  is  explained  by  the  fact  that 
even  democratic  States  are  far  away  from  Governments  of 
the  people,  who  do  not  even  know  how  little  influence  they 
have  on  the  election  of  their  representatives  and  how  much 
less  on  their  activities. 

Furthermore,  moral  factors  yield  no  immediate  benefits. 
On  the  contrary,  in  many  cases  they  demand  sacrifices,  to 
which  human  egoism  is  little  inclined  to  submit. 

Although  under  numerical  and  qualitative  strength,  the 
moral  factor  may  have  its  influence  on  the  mighty  of  this  world 
and  force  them  to  make  decisions  in  conformity  with  the  moral 
sense  of  the  population.  On  the  other  hand  the  moral  factor 
is  sometimes  used  by  rulers  to  strengthen  their  political  aims 
and  progress. 

This  twofold  influence  of  the  moral  factor  is  determining 
the  case  of  the  German  crimes. 

German  crimes  have  so  shaken  the  conscience  of  the  world 
that  a  demand  for  the  punishment  of  the  guilty  has  been 
made  not  only  by  those  nations  who  have  been  the  victims 
of  German  terror,  but  also  by  the  Anglo-Saxon  nations. 
That  is  why  certain  decisions  have  been  taken  regarding 
them. 

These  decisions  coincide  with  the  political  aims  of  the 
United  Nations.  At  first  they  contributed  to  a  temporary 
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alleviation  of  outraged  human  feelings  and  the  injured  sense 
of  justice  of  the  oppressed  nations  as  well  as  of  the  British 
and  American  nations.  They  also  brought  hope  that  the 
threats  of  punishment  would  deter  the  Germans  from  further 
atrocities. 

The  issue,  although  clear,  is  not  so  simple.  There  are,  even 
within  the  Allied  camp,  different  opinions  which  are  quite 
strong.  It  is  argued  that  the  threat  of  punishment  would 
cause  an  increase  in  German  resistance  and  forge  a  greater 
unity  of  the  German  people. 

It  is  not  proposed  to  enter  into  any  discussion  of  the  question 
as  to  which  of  these  views  is  right,  but  a  simple  analysis 
of  the  problem  of  war  crimes  from  the  view-point  of  advisa- 
bility of  action  proves  that  political  considerations,  if  not  the 
main  reason,  provide  at  least  one  of  the  reasons  for  carrying 
out  the  threat  of  punishment. 

This  has  been  proved  by  the  experience  gained  after  the 
last  war.  As  long  as  the  conflict  lasted  the  desire  to  punish 
the  war  criminals  was  very  strong.  '  Hang  the  Kaiser  " 
was  echoed  throughout  Great  Britain,  but  once  the  last  shots 
were  fired,  however,  the  Allies  agreed  to  the  Kaiser  living 
in  peace  in  Holland.  They  also  agreed  to  the  farce  of  the 
Leipzig  trials. 

It  may  safely  be  assumed  that  had  the  claim  for  punishment 
had  a  stronger  moral  foundation  it  would  not  have  been  so 
easily  silenced. 

The  actions  of  the  Allied  Powers  have  some  further  political 
aims. 

The  formation  and  establishment  of  an  international 
machinery  of  justice  could  bring  the  Allied  Nations  much 
nearer  to  one  another.  It  could  strengthen  international 
solidarity.  On  the  other  side,  the  fear  of  punishment  for 
provoking  wars  would  diminish  the  danger  for  the  future. 

To  conclude,  one  may  state  that  the  problem  of  punishing 
German  war  criminals  is  of  a  purely  political  nature.  For 
this  reason  politicians  are  responsible  for  the  carrying  out  of 
the  scheme.  What  is  important  however  is  to  watch  that 
politics  should  not,  as  was  the  case  with  the  Treaty  of 
Versailles,  destroy  morality.  On  the  contrary,  they  should 
serve  moral  aims. 
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IV.    THE   DECISIONS   OF  THE   UNITED   NATIONS 

The  United  Nations  have  taken  several  steps  in  the  matter 
of  war  crimes  committed  during  the  present  conflict.  The 
most  important  among  them  are  the  following:— 

1.  President  Koosevelt's  Declaration,  of  October  25th, 

1941,  in  which  he  condemned  the  shooting  of  hostages  as 
being  contrary  to  the  principle,  accepted  by  the  civilised 
world,  that  nobody  is  responsible  for  deeds  committed  by 
somebody  else.     President  Roosevelt  declared: 

"  Frightfulness  can  never  bring  peace  to  Europe.     It 

only  sows  seeds  of  hatred,  which  will  one  day  bring  a 

fearful  retribution." 

It  must  be  remembered  that,  at  that  time,  the  United 
States  were  not  yet  in  a  state  of  war.  This  explains  the 
very  general  character  of  the  statement,  but  is  a  reason 
for  its  being  appreciated  all  the  more. 

Simultaneously  the  British  Prime  Minister,  Mr.  Churchill, 
condemned  all  German  atrocities  in  occupied  lands  and 
declared :  "  Retribution  for  these  crimes  must  henceforward 
take  its  place  among  the  major  purposes  of  the  war." 

2.  The  Declaration  of  St.  James's  Palace  of  January  13th, 

1942,  signed    by    nine    Allied    Governments:     Belgium, 
Czechoslovakia,  Free  France,  Greece,  Holland,  Jugoslavia, 
Luxemburg,  Norway  and  Poland.    The  signatories  of  that 
declaration  :— 

"  (1)  Affirm  that  acts  of  violence  thus  inflicted  upon  the 
civilian  populations  have  nothing  in  common  with 
the  conceptions  of  an  act  of  war  or  of  a  political 
crime  as  understood  by  civilised  nations. 

"  (2)  Take  note  of  the  declarations  made  in  this  respect 
on  October  25,  1941,  by  the  President  of  the 
United  States  of  America  and  by  the  British 
Prime  Minister. 

"  (3)  Place  among  their  principal  war  aims  the  punish- 
ment, through  the  channel  of  organised  justice, 
of  those  guilty  of  or  responsible  for  these  crimes, 
whether  they  have  ordered  them,  perpetrated  them 
or  participated  in  them. 

"  (4)  Resolve  to  see  to  it  in  a  spirit  of  international 
solidarity-  that  (a)  those  guilty  or  responsible, 
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whatever  their  nationality,  are  sought  out,  handed 
over  to  justice  and  judged;  (b)  that  the  sentences 
pronounced  are  carried  out." 

3.  In  Teheran  and  Moscow  certain  decisions  were  taken 
by  Roosevelt,  Churchill  and  Stalin.     It  was  resolved  that  :— 

(a)  "  Those  German  officers  and  men  and  members  of 

the  Nazi  Party  who  have  been  responsible  for,  or 
have  taken  a  consenting  part  in,  the  atrocities, 
massacres  and  executions  will  be  sent  back  to  the 
countries"  (where  their  deeds  were  done); 

(b)  "  That  they  will  be  '  judged  and  punished  according 

to  the  laws  '  of  the  countries  concerned  .  .  .  '  by 
the  people  whom  they  have  outraged.' 

(c)  "  That  all  war  criminals  will  be  pursued  by  the  three 

Allied  Powers  to  the  utmost  ends  of  the  earth 
and  delivered  to  the  accusers  in  order  that  justice 
may  be  done." 

4.  The  fourth,  and  a  very  important  factor  in  the  develop- 
ment of  events  on  the  subject,  was  the  formation  of  the 
United  Nations  Commission  for  the  Investigation  of  War 
Crimes. 

The  Commission's  task  is,  first  of  all,  the  collecting  of 
material  and  the  setting-up  of  lists  of  war  criminals  on  the 
basis  of  material  supplied  by  the  individual  Governments 
concerned,  in  order  to  facilitate  the  pursuit  and  handing 
over  of  criminals  in  the  future.  Its  Chairman  is  the 
Australian  delegate,  Lord  Wright.  The  activities  of  the 
Commission  and  its  deliberations  are  not  being  published. 

V.    SOME   LEGAL   PROBLEMS 

The  Notion  :    War-crime 

Offences  are  deeds  prohibited  by  law.  Hence  the  source 
of  an  offence  can  only  be  the  law.  Were  one  to  seek  for  a 
definition  of  "  crime "  in  the  "  conscience  of  civilised 
humanity "  or  in  "  humanitarianism "  or  in  "  Christian 
ideals  "  the  result  would  be  a  number  of  conflicting  inter- 
pretations and  the  impossibility  of  adopting  a  uniform  legal 
opinion.  Finally  it  is  the  formula:  "nullum  crimen  sine 
lege  "  which  indicates  that  the  notion  "  crime  "  has  to  be 
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sought  for  in  law,  in  municipal  law  and  not  in  international 
agreements,  regulations  or  treaties. 

International  law  can  offer  only  very  little  help  on    the 
subject  for  these  reasons,  viz.:— 

(1)  It  is  not  complete,  it  does  not  cover  all  the  types  of 

offences  which  have  been  invented  by  the  mentality 
of  the  German  criminals. 

(2)  It  contains  no  legal  sanctions  for  crimes  committed. 

(3)  It  lacks  an  authoritative  interpretation  of  the  principles 

of  international  law  concerning  war,  various  inter- 
pretations being  admitted  as  to  its  rules  and 
principles.  A  typical  example  of  a  deliberate 
interpretation  was  offered  by  the  German  judges 
during  the  Leipzig  trials  and  also  by  the  dicta  of 
the  most  prominent  of  Germany's  lawyers  (Voelker- 
recht  im  Weltkriege,  1927).  The  problems  discussed 
concerned  the  necessity  of  killing  hostages,  the 
conscription  of  civilian  populations  in  occupied 
lands  for  forced  labour,  etc.  The  controversy  extends, 
however,  also  to  American  lawyers  if  for  instance 
the  question  of  defenceless  merchantmen  is  con- 
cerned. May  they  be  sunk  without  warning  ? 
There  is  also  the  question  of  destroying  and  requisi- 
tioning goods  for  purposes  going  beyond  the  needs 
of  the  occupying  army.  This  has  so  far  found  no 
clear  solution  in  international  law.  Since  war  has 
become  a  totalitarian  enterprise  the  number  of 
controversial  subjects  has  even  further  been  increased. 
Total  war  takes  everybody  within  its  machinery 
and  everything  is  explained  by  its  needs. 

(4)  International  agreements  bind  only  those  who  subscribe 

to  them.  Should  a  State  not  include  in  its  municipal 
legislation  its  obligations  resulting  from  international 
arrangements  the  individual  is  always  free  to  defend 
himself  not  only  by  a  justified  ignorantia  juris,  but 
also  on  the  ground  that  the  law  itself  is  silent. 

This  also  facilitates  the  plea  of  "  superior  orders  ", 
the  illegality  of  which  could  not  be  known  to  the 
culprit.  If,  therefore,  the  British  Manual  of  Military 
Law  contains  penalties  for  the  violations  of  "  recog- 
nised rules  of  warfare  "  the  source  of  penalty  is  not 
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international  law  but  the  British  Manual,  which  is 
British  Law,  rules  of  war  being  only  a  part  of  a 
punishable  offence  if  "  recognised ",  that  is,  if 
known  or  should  be  known  to  the  culprit. 

This  was  the  situation  in  the  particular  case 
before  the  German  Supreme  Court  in  Leipzig.  In 
its  judgment  re  the  "  Llandovery  Castle  "  (July  16th, 
1921)  the  Court  found  the  accused  guilty  of  the 
murder  of  innocent  people  in  lifeboats,  not  because 
the  culprits  acted  contrary  to  international  law  but 
because  they  committed  murder,  international  law 
playing  the  part  of  an  unconsidered  exception. 

(5)  The  Geneva  Convention  of  1906,  the  IVth  and  IXth 

Hague  Conventions,  as  well  as  the  London  Declara- 
tion, recommend  their  signatories  to  introduce  into 
their  national  legislation  special  stipulations  "  should 
their  military  laws  be  insufficient ".  This  means 
that  the  deed  could  be  punished  only  after  this  had 
been  done,  international  agreements  and  obligations 
being  insufficient. 

(6)  The  practical  issues  resulting  from  this  state  of  affairs 

were  decided  at  Teheran  and  Moscow,  where  it  was 
said  that  national  legislation  should  be  applied  to 
war  criminals.  The  first  to  put  this  decision  into 
practice  was  the  U.S.S.R.  by  holding  the  trial  of 
German  war  criminals  on  December  15th,  1943,  at 
the  Military  Court  of  the  Fourth  Ukrainian  Front. 
The  prisoners  were  hanged. 

The  notion  "  war  crime  "  introduces,  however,  additional 
qualifications.  First  of  all,  the  term  "  crime  "  has  a  wider 
meaning  than  that  attached  to  it  in  Penal  Codes,  as  it  is 
supposed  to  denote  graver  offences  in  general,  irrespective 
of  whether  the  Code  calls  them  "  crimes "  or  "  mis- 
demeanours." 

Secondly,  war  crimes  can  be  committed  only  during  a  war 
and  in  connection  with  a  war.  This  brands  them  with  a 
stronger  stigma  of  immorality,  as  the  criminal  then  uses  the 
possibilities  and  facilities  offered  by  the  war  for  their  com- 
mission. It  may  happen  that  crimes  committed  even  by 
soldiers  during  a  war  may  not  be  of  the  nature  of  "  war 
crimes  "  (e.g.  the  theft  of  a  friend's  ring),  and  a  civilian  may 
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be  guilty  of  a  war  crime  (e.g.  a  German  peasant  maltreating 
a  prisoner-of-war  sent  to  work  for  him). 

On  the  other  side  there  are  deeds  which,  if  committed 
during  a  war,  lose  the  criminality  which  they  have  in 
peace-time.  Manslaughter  is  a  crime  in  peace-time,  in  war 
it  is  an  act  required  of  a  soldier.  In  peace-time  the  taking 
of  hostages  and  false  imprisonment  are  crimes;  in  war  they 
are  permitted  by  international  law. 

One  can  therefore  define  war  crimes  as  deeds  "  prohibited 
by  national  laws,  committed  during  a  war  and  in  connection 
with  it,  provided  they  are  not  permitted  by  international  law  ". 

COURTS  AND   LAWS 

That  national  Courts  are  to  try  war  criminals  was  decided 
at  Teheran  and  Moscow.  The  first  to  put  it  into  practice 
was  the  U.S.S.R.  at  Charkow.  It  would  appear,  therefore, 
that  a  discussion  on  the  subject  is  superfluous.  It  is  not 
superfluous,  however,  to  say  that  the  solution  proposed  is 
right  and  just,  the  more  so  as  many  other  solutions  have 
been  and  are  still  being  offered  instead. 

1.  An  International  Tribunal 

Whatever  may  be  said  in  favour  of  an  International 
Tribunal,  such  a  tribunal  is  impracticable.  The  setting  up 
of  such  a  tribunal  and  the  defining  of  its  competence,  procedure 
and  constitution  takes  time,  the  more  so  when  opinions  and 
views  conflict.  On  top  of  this  it  is  hardly  to  be  expected 
that  the  States  concerned  would  relinquish  any  part  of  their 
jurisdiction,  especially  after  the  decisions  arrived  at  in 
Moscow. 

Lord  Atkin  foresaw  some  difficulties  with  regard  to  national 
Courts.  As,  however,  the  decision  was  in  favour  of  such 
Courts,  he  suggested  that  the  proceedings  should  take  place 
under  Allied  supervision.  Lord  Cecil  went  a  step  further. 
Speaking  at  the  League  of  Nations  Union  meeting  on 
December  10th,  1943  (at  Livingstone  Hall,  Westminster),  he 
expressed  the  view  that  one  international  judge  should  sit 
as  a  member  of  the  Court.  This  would,  in  his  view,  guarantee 
that  nothing  grossly  unfair  would  be  done.  "  One  of  the 
best  British  judges  should  be  included."  This  view  was 
strongly  resented  by  Lord  Vansittart,  who  asserted  that 
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"  such  an  interference  would  be  an  insult  to  our  Allies.'1  In 
this  he  was  supported  by  Camille  Huysmans,  who  put  the 
question  the  other  way  round :  '  Would  Englishmen  agree 
to  an  Allied  judge  sitting  on  their  tribunals  passing  judgments 
upon  German  war  criminals  ?  " 

2.  German  Courts 

No  one  to-day  thinks  any  more  of  handing  war  criminals 
over  to  German  Courts.  The  lesson  of  Leipzig  taught  us  a 
great  deal.  It  is  only  Edgar  Stern-Rubarth  who  suggests 
Peoples'  Courts  consisting  of  anti-Nazi  German  democrats. 
At  the  time  of  the  Leipzig  trials  Germany  was  democratic 
too  and  yet  the  verdicts  were  nothing  but  a  deterrent, 
a  most  instructive  example  of  German  justice. 

3.  Neutral  Courts 

In  suggesting  neutral  Courts  for  the  trial  of  war  criminals 
Ch.  Ch.  Hyde  (Professor  of  International  Law  at  Columbia 
University)  is  under  the  erroneous  impression  that  this  would 
increase  respect  for  the  Allies.  The  question  one  is  bound 
to  ask  is,  respect  in  the  eyes  of  whom  ?  Certainly  not  in  the 
eyes  of  the  Germans ;  nothing  but  a  German  Court  would 
find  favour  in  their  eyes.  In  the  eyes  of  the  Neutrals  ? 
There  are  in  fact  no  neutrals  in  this  war.  Some  of  the  States 
not  engaged  in  the  conflict  favour  the  Allies,  others  the 
Germans ;  the  confidence  of  the  Neutrals  will  always  be 
partial.  It  is  submitted  that  it  would  be  humiliating  to  the 
Allies  to  hand  over  a  case  connected  with  them,  and  linked 
with  so  great  sacrifices  made  by  them,  to  States  who  were 
not  only  mere  onlookers  of  the  struggle  for  the  world's 
freedom  but  who  even  endeavoured  to  derive  benefit  from  it. 

4.  Two  Types  of  Courts 

Several  prominent  jurists,  among  them  Lord  Wright, 
Lord  Maugham,  the  Lord  Chancellor  (Lord  Simon)  divide 
war  criminals  into  two  groups.  The  first  group  comprises 
those  who  should  appear  before  Courts  for  ordinary  offences, 
the  second  group  those  who  are  responsible  for  having  planned 
and  brought  about  this  war  of  aggression,  with  its  terror, 
murders,  tortures  and  destruction. 

The  latter  group  of  war  criminals  should,  in  their  view, 
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be  judged  by  an  International  Court  composed  of  the  Principal 
Allied  Powers  and  having  a  statute  and  rules  of  procedure  of 
its  own.  This  Court  would  be  less  a  Court  of  Law  in  its 
technical  sense  than  a  Court  of  natural  or  substantial  justice 
(Lord  Wright,  also  Lord  Maugham:  vide  debate  in  the  House 
of  Lords,  October  7th,  1942). 

Similar  is  the  approach  to  the  subject  by  Prof.  Goodhart. 
Whilst  accepting  national  Courts  for  ordinary  offences, 
Prof.  Goodhart  holds  that,  as  international  law  stands  to-day, 
it  is  doubtful  whether  a  war  of  aggression  is  illegal  and, 
even  if  it  is,  there  are  no  penalties  or  Courts  for  these 
cases.  This  does  not  imply  that  those  who  plunged  the  world 
into  these  most  horrible  times  of  crime  should  escape  without 
being  punished. 

Prof.  Groodhart  refers  to  the  statement  made  by  the  Lord 
Chancellor  in  the  House  of  Lords  on  December  7th,  1943, 
and  suggests  punishment  by  a  political  act  of  State. 

The  problem  was  also  the  subject  of  an  interesting  debate 
at  the  Annual  Meeting  of  the  American  Society  of  International 
Law  in  Washington  (30.4 — 1.5.1943).  In  the  course  of  this 
debate  Charles  Warren  warned  against  the  implications  of  a 
legal  approach  to  the  subject.  The  punishment  of  war 
criminals  could  only  be  carried  out  via  direct  action  of  the 
victorious  States  and  not  by  reference  to  Courts  after  the 
cessation  of  hostilities.  If  time  were  allowed  to  elapse,  the 
entire  effect  of  these  trials  both  on  Germany  and  the  world 
at  large  would  be  completely  lost.  To  him  the  principle 
"  nuttum  crimen  sine  lege  "  is  unreal,  the  matter  being  of  a 
purely  political  and  military  character  and  not  of  judicial 
implications.  To  support  his  views  he  quoted  James  W. 
Garner  ("  Recent  Developments  in  International  Law " 
1925):— 

:<  It  makes  no  difference  whether  or  not  international  law 
has  hitherto  recognised  the  right  to  trial  by  an  international 
tribunal  of  persons  guilty  of  such  violation.  It  is  simply  a 
question  of  policy  and  expediency  to  be  exercised  by  the 
victorious  belligerents  or  not  accordingly  as  they  may  judge 
whether  considerations  of  retributive  justice  or  its  moral 
effect  upon  the  mind  of  belligerents  in  the  future  may  make  it 
desirable." 

He  went  on  to  quote  the  example  of  Napoleon  whom 
England,  Austria,  Russia  and  Prussia  declared  on  August  2nd, 

B.  3 


34  NULLUM    CRIMEN    SINE   POENA 

1815,  to  be  their  common  enemy,  dangerous  to  civilisation 
and  future  world  peace. 

It  is  for  this  reason  that  the  armistice  or  peace  treaty  should 
contain  stipulations  with  regard  to  German  civilians  and 
soldiers  who,  during  the  war,  ordered  or  committed  acts  of 
wanton  brutality  or  violated  the  rules  of  warfare  accepted 
by  civilised  nations  and  that  the  penalty  should  be  inserted 
without  going  further  into  matters  of  evidence  and  procedure. 

As  regards  the  other  group  of  persons  not  covered  by  the 
indictment  for  violating  laws  of  humanity  and  warfare,  the 
armistice  or  peace  treaty  should  provide  for  the  establishment 
of  an  international  military  tribunal  to  try  them. 

Another  warning  came  from  Mr.  Finch,  who  was  Assistant 
Legal  Adviser  at  the  Peace  Conference  in  Paris.  He  warned 
against  the  formation  and  establishment  of  Courts  where  it 
is  difficult  to  comply  with  law.  :<  Is  there  still  evidence  needed 
to  try  Hitler  ?  "  asked  Finch.  "  Is  it  possible  to  acquit  him  ? 
Every  trial  has  the  escape  clause  inherent."  He  agrees  with 
Warren  that  the  trial  of  war  criminals  is  a  purely  political 
issue. 

We  agree  with  those  who  advocate  two  types  of  tribunals. 
The  criminal  activities  of  the  dictators  and  their  helpers  are 
not  confined  to  one  or  a  few  countries  only.  They  cover  all 
occupied  and  invaded  lands.  They  are  not  confined  to  certain 
crimes  only — they  are  the  very  source  of  all  of  them.  Their 
activities  were  the  foundation  of  aggressive  war  and  of  every- 
thing which  resulted  from  it. 

Amongst  the  deeds  of  those  who  belong  to  the  first  group 
one  does  not  find  the  many  phenomena  of  crimes  which  are 
inherent  with  regard  to  those  who  participated  in  the  crimes 
by  carrying  them  out  or  by  helping  in  carrying  them  out. 
They  should  appear  before  national  Courts.  The  difference 
between  the  two  groups  is  fundamental.  From  the  legal 
point  of  view  those  of  the  first  group  are  accessories  before 
the  crimes,  helpers,  parties  to  the  crimes  and  instigators, 
or  combine  all  these  functions-in-crime  in  one  person. 
Legally  their  acts  may  be  of  secondary  importance.  Yet 
they  were  the  source  of  the  crime,  the  most  important  factor 
in  it. 

In  order  to  stress  the  latter  point  a  different  procedure 
must  be  adopted  for  the  first  group.  They  should  be  tried 
by  an  International  Tribunal  established  by  the  Allies.  Their 
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activities  are  notorious.  There  will  be  no  need  for  evidence 
to  be  produced  in  Court.  Penalties  could  be  laid  down  by 
the  Tribunal  for  each  crime  in  accordance  with  the  Penal 
Codes  of  the  States  where  they  were  committed  and  finally 
a  summary  punishment  imposed. 

The  above  amounts  to  what  one  could  call  a  change  in 
procedure,  while  material  law  is  not  affected  and  remains 
equal  to  both  groups  of  war  criminals. 

We  do  not  hold,  however,  that  it  would  be  right  to  set 
down  a  notion  of  an  international  crime,  as  was  done  in 
Article  227  of  the  Versailles  Treaty  and  advocated  by  Le  Fur 
("  Guerre  just  et  just  paix  ")  and  Quincy  Wright  ("  The 
Legal  Liability  of  the  Kaiser  "). 

It  is  thought  to  be  premature  to  speak  to-day  about  "  inter- 
national morality  ",  since  to  lay  down  the  principle  of  "  the 
sacred  value  of  treaties  "  might  prove  somewhat  embarrassing. 

5.  Military  or  Ordinary  Courts 

There  is  also  a  difference  of  opinion  prevailing  as  to  whether 
the  second  group  of  war  criminals  should  be  tried  by  military 
or  ordinary  Courts.  Lord  Maugham  is  against  military 
Courts  while  Lord  Simon  is  in  favour  of  them.  So  is 
Prof.  Hyde. 

There  are  several  points  in  favour  of  military  Courts. 

First  of  all  there  is  the  Versailles  Treaty,  which  laid  down 
in  Article  228  that  crimes  committed  in  violation  of  the  rules 
and  customs  of  warfare  should  be  tried  by  military  Courts. 
Then  comes  the  premise  that  the  German  crimes  are  being 
committed  by  the  Armed  Forces,  which  is  of  course  not 
strictly  correct,  as  not  only  the  Army  but  also  officials  and 
even  private  individuals  (for  instance,  German  employers  of 
foreign  labourers)  are  equally  guilty  of  crimes  against  the 
defenceless  population. 

A  further  argument  is  the  hope  that  military  justice  would 
be  more  expeditious — (Lord  Ore  we).  It  has  also  been  said 
that  international  law  permits  commanders  in  the  field  to 
try  criminals  for  the  violation  of  laws  and  customs  of  war 
(Lord  Simon).  Finally  a  precedent  has  been  set  up  by  the 
Charkow  trials. 

When  faced  with  the  choice  between  military  and  ordinary 
Courts  one  cannot  deny  that  both  of  them  have  their 
advantages  and  drawbacks.  In  some  States  the  trial  would 
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proceed  speedier  and  better  if  taking  place  before  a  military 
Court,  in  others  the  converse  would  be  the  case. 

It  is  submitted,  therefore,  that  the  best  solution  is  achieved 
by  leaving  the  matter  to  each  State's  free  discretion.  Each 
of  the  States  concerned  would  be  free  to  choose  the  Courts 
before  which  it  wished  the  war  criminals  to  be  tried,  be  they 
military  or  ordinary  Courts  with  summary  or  ordinary 
procedure. 

This  does  not,  of  course,  exclude  the  possibility  of  concluding 
an  agreement  or  international  arrangement  between  the 
States  concerned  for  the  introduction  of  measures  which 
would  speed  up  or  simplify  the  procedure. 

The  decisions  suggested  above,  if  adopted,  would  be  of  great 
help  to  the  Commission  dealing  with  war  crimes.  They 
would  bring  to  an  end  the  differences  of  opinion  now  prevailing 
between  international  lawyers,  or,  at  the  least,  transfer  them 
to  discussions  within  the  States  concerned,  where  a  better 
knowledge  of  law  and  local  conditions  would  render  decision 
and  judgment  sounder  and  more  mature. 

Those  who  express  their  view  against  national  Courts  claim 
that  by  national  trials  the  sentences  would  be  unequal. 
In  some  of  the  States,  for  example,  there  is  a  death  penalty 
whereas  in  others  it  has  been  abolished.  In  some  cases 
the  culprit  would  lose  his  life,  whilst  in  others,  although 
guilty  of  the  same  offence,  he  would  escape  with  imprisonment 
only.  This  fact,  if  one  is  to  speak  the  truth,  is  rather  in  favour 
of  national  Courts.  Justice,  by  its  very  nature,  should 
correspond  with  the  sense  of  justice  of  the  community 
concerned.  This  would  only  be  possible  if  national  judges 
passed  judgments  in  accordance  with  the  laws  of  their 
countries.  Every  community  entrusts  its  Courts  with  the 
right  to  pass  judgments.  It  has  confidence  in  these  Courts 
only.  Those  national  judges,  members  of  the  maltreated 
communities,  have  suffered  and  felt  what  Germany  has  been 
doing  to  their  communities  and  they  will  pronounce  judgments 
on  behalf  of  their  communities. 

The  only  uniformity  which  is  desirable  is  that  which 
reflects  the  sense  of  justice  of  each  community. 

Besides,  if  there  is  a  difference  between  national  laws 
in  peace-time  which  results  in  some  States  having  capital 
punishment,  whilst  in  others  penal  servitude  is  the  highest 
penalty,  why  should  there  be  uniformity  in  war  ?  In  which 
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direction  too  should  unification  lean,  towards  law  being 
more  lenient  or  towards  its  being  more  severe  ?  Should  the 
death  penalty  be  re-introduced,  or  abolished  ?  What  is  the 
argument  for  one  or  the  other  ?  Why  change  laws,  if  the 
countries  concerned  do  not  desire  it  themselves  ?  It  is 
submitted  that  if  a  legal  system  expresses  the  sense  of  law 
and  justice  of  a  community,  nobody  has  the  right  to  force 
upon  that  community  different  legal  rules  or  to  deprive  it 
of  the  jurisdiction  which  is  its  right. 

6.  Polish  Penal  Legislation 

Polish  Penal  Legislation  contains  all  the  stipulations 
necessary  to  pass  judgments  on  war  criminals  without  the 
need  for  amendments. 

Article  3  of  the  Penal  Code  accepts  the  principle  of  terri- 
toriality,  laying  down  that  Polish  law  is  competent  in  all 
matters — crimes  committed  within  the  territory  of  Poland. 

Article  4  of  the  Penal  Code  adopts  the  principle  of  active 
nationality,  extending  the  sphere  of  Polish  law  to  Polish 
citizens,  even  for  crimes  committed  abroad. 

Articles  5  and  8  adopt  the  principle  of  passive  nationality, 
making  punishable  offences  against  the  interests  of  the 
Polish  State,  Polish  citizens  and  Polish  juridical  persons 
(Art.  5),  offences  against  the  internal  and  external  security  of 
the  Polish  State,  its  offices  and  officials,  and  false  evidence 
given  at  a  Polish  State  office — even  if  committed  abroad. 

Finally,  there  is  also  the  principle  of  universality  which  the 
Code  lays  down  with  regard  to  offences  which  are  dangerous 
to  the  legal  and  moral  order  of  the  world  at  large  (Art.  9), 
whether  the  culprit  is  a  Polish  citizen  or  a  foreigner  whom  it 
has  been  decided  not  to  extradite. 

German  crimes  come  under  the  rules  of  the  Code  concerning 
manslaughter  (death  penalty),  bodily  injury  (penal  servitude 
up  to  10  years),  false  imprisonment  (penal  servitude  up  to 
10  years),  robbery  (penal  servitude  up  to  15  years),  creating 
a  public  danger  by  arson,  or  the  use  of  explosives  (penal 
servitude  up  to  15  years),  etc. 

A  Decree  of  the  Polish  Council  of  Ministers,  dated 
September  1st,  1939  (Polish  Official  Gazette,  No.  87,  para.  554), 
introduced  martial  law  on  Polish  territory.  It  will  remain 
in  force  after  the  cessation  of  hostilities  until  abolished. 
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Its  stipulations  provide  for  the  increase  of  penal  sanctions 
up  to  the  death  penalty  or  imprisonment  for  life  for  crimes  of 
which  German  criminals  are  guilty. 

On  top  of  all  this,  in  order  to  remove  all  possible  doubts 
which  may  arise  out  of  the  interpretation  of  the  existing  legal 
rules,  a  special  Decree  was  issued  by  the  President  of  the 
Republic  on  March  30th?  1943  (Polish  Official  Gazette,  No.  3) 
which  is  retrospective,  going  back  as  far  as  August  31st,  1939. 
It  settles  in  detail  all  problems  concerning  German  crimes, 
the  criminals,  their  helpers  and  accessories.  Two  types  of 
penalties  are  provided  for  them:  capital  punishment  and 
imprisonment  for  life. 

Other  States  will  undoubtedly  have  to  adapt  their  laws 
to  these  new  conditions  created  by  the  war  (Belgium  has 
done  so  already.)  This  is  necessary  in  order  adequately  to 
punish  all  war  criminals.  The  argument  may  be  held  against 
these  new  laws  that  they  could  not  be  retrospective,  but  it  is 
submitted  that  this  argument  cannot  hold  good,  for  the 
following  reasons:— 

(a)  The  invader,  entering  the  country  with  force  and 
violence,  made  it  impossible  for  the  State  attacked  to  carry 
out  its  functions,  amongst  them  its  legislative  activity. 

A  State  which  did  not  submit  to  the  invader  and  did  not 
cease  fighting  either  legally  (by  concluding  a  peace  treaty) 
or  factually,  carries  on  the  fight.  It  is  only  temporarily 
prevented  from  carrying  out  its  functions,  it  is  not  deprived 
of  them.  It  is  free  to  continue  them.  Illegal  attacks  cannot 
and  must  not  involve  privileges  to  those  who  have  violated 
the  law.  It  is,  therefore,  just  that  the  occupied  State  may, 
after  having  regained  its  territory,  introduce  laws  with  effect 
as  from  the  day  on  which  the  illegal  action  of  the  invader 
made  it  impossible  for  it  to  exercise  its  functions  in  particular, 
laws  aiming  at  restoring  the  previous  state  of  affairs  in  both 
civil  and  criminal  law.  That  was  how  the  Supreme  Court 
in  Warsaw  ruled  when  dealing  with  the  estates  of  Poles  who 
fought  in  the  wars  of  independence  of  Poland  and  had,  as  a 
result,  been  subject  to  confiscation  of  their  properties  by 
the  Russians.  The  reason  for  the  confiscation  was  their 
patriotic  action.  It  is  all  the  more  justified  if  a  State  regains 
in  the  moral  sphere  the  right  to  make  orders  covering  the 
past  in  a  way  which  is  in  accordance  with  the  general  legal 
principles  and  sense  of  justice  of  the  community. 
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(b)  The  main  German  crimes  are : — 

(a)  Murder,  individual  and  mass,  the  shooting  of  hostages. 

(b)  Injuries  to  life  and  limb,  such  as  sterilisation,  mal- 

treatment in  concentration  camps,  mutilation. 

(c)  False  imprisonment  by  forced  transfers  of  population, 

forced  labour  and  compulsory  military  service. 

(d)  The  creation  of  public  danger  (Polish  Penal  Code)  by 

burning  towns  and  villages. 

(e)  Theft    and    robbery,    both    of   them    usually    with 

violence. 

The  crimes  mentioned  above  are  enumerated  in  all  Penal 
Codes  of  civilised  States.  These  deeds  are  considered  crimes 
in  Germany  herself.  They  are  recognised  as  crimes  by  the 
Germans  in  occupied  lands  if  committed  by  non-Germans  or 
against  Germans.  Wherever  a  German  might  commit  such 
crimes  there  will  be  laws  providing  for  their  punishment. 
None  of  these  deeds  is  considered  lawful  in  any  country. 
Thus  the  principle  nullum  crimen  sine  lege  will  not  be  affected. 

(c)  The  principle  nulla  poena  sine  lege  will  not  be  affected 
either.     This  concerns  also  all  those  cases  where  provisions 
were  made  for  the  increase  of  punishment  or  laws  were 
introduced  with  a  retrospective  effect,  i.e.  dating  back  to  the 
outbreak  of  this  war. 

The  principle  nutta  poena  sine  lege  does  in  fact  concern  the 
punishment  and  not  its  extent.  The  penalty  must  fit  the 
crime  committed.  If  the  crime  exceeds  its  usual  form  or 
extent,  and  this  can  be  judged  only  after  the  deed  was 
committed,  the  deed  cannot  be  left  inadequately  punished. 
Should  this  be  so,  the  principle  that  punishment  must  be 
proportionate  to  the  crime  would  be  violated. 

(d)  The  Germans  have  also  introduced  a  new  method  of 
dealing  with  crimes  supposedly  committed  by  Poles  against 
Germans  previous  to  the  outbreak  of  war.    Equality  in  the 
eyes  of  the  law  calls  for  the  same  treatment  of  the  Germans 
themselves.     It  is  suggested,  however,  that  two  exceptions 
should  be  made  in  their  favour,  the  first  that  this  should 
apply    only   to   crimes   committed   by   Germans   since   the 
outbreak  of  the  present  war,  the  second  that  it  should  cover 
only  crimes  provided  for  by  Criminal  law. 

No  one  is  justified  in  providing  privileges  for  the  Germans, 
thus  offending  against  what  is  called  equal  justice  for  all. 
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This  would  exempt  them  from  responsibility  for  two  types  of 
crimes:  acts  of  revenge  against  Poles  for  deeds  committed 
long  ago,  and  crimes  committed  against  Poles  up  to  the 
end  of  the  present  conflict.  Their  crimes  would  remain  a 
challenge  to  law,  morality  and  the  conscience  of  the  whole 
world. 

There  is  no  justification  for  such  an  attitude.  For  the 
sake  of  the  sacred  principle  of  equality  and  justice  one  is 
bound  to  apply  the  rule  nullum  crimen  sine  lege. 

(e)  It  is  claimed  by  some  international  lawyers  that  war 
criminals,  having  violated  international  law,  which  binds  all 
the  belligerents,  cannot  be  subjected  to  any  retrospective 
law.     They  also  claim  that  it  makes  no  difference  whether 
national   law   was   also   violated  too,   as   its   functions   are 
reduced  to  the  value  of  rules  of  procedure  in  Court. 

(f)  English  common  law  has  developed  through  the  slow 
process  of  precedents  and  custom,  which  regarded  certain 
acts    or    omissions    as    punishable- — (Seymour    Harris    and 
A.  M.  Wilshere,  Principles  and  Practice  of  the  Criminal  Law, 
1936.)    Thus  judgments  were  delivered  not  based  on  law; 
on  the  contrary,  customary  law,  and  from  it  common  law, 
grew  out  of  judgments.    This  indicates  the  manner  in  which 
English  law  kept  in  step  with  life  and  time,  adapting  itself  to 
the  requirements  and  necessities  of  communal  life. 

It  is  thought  that  it  would  be  impossible  to-day  to  set  up 
unshakable  principles  which  would  not  require  changes 
determined  by  the  evolutions  of  life.  Should  one,  however, 
accept  the  existence  and  binding  force  of  some  principles, 
one  cannot  but  establish  an  order  and  rights  of  priority  within 
them:  first  come  the  principles  resulting  from  morality 
and  law:  crimes  cannot  be  left  unpunished:  nullum  crimen 
sine  poena  and  only  afterwards  nullum  crimen  or  nulla 
poena  sine  lege.  There  seems  to  be  no  doubt  that  greater 
harm  results  from  a  crime  being  left  unpunished  than  from 
the  punishment  of  a  criminal  under  a  simplified  procedure. 
There  will  be  in  fact  only  few  changes  concerning  the  extent 
of  punishment.  Changes  of  procedure  do  not  create  any 
difficulties  from  the  legal  point  of  view.  They  will  be  applied 
after  having  been  introduced  as  law  and  will  therefore  not 
be  retrospective. 

One  finds  that  there  will  be  no  need  to  introduce  into  law 
new  types  of  crimes.  The  laws  of  the  United  Nations  are 
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adequate  to  cope  with  German  crimes,  each  crime  being 
covered  by  the  various  Penal  Codes.  Alterations  concerning 
punishment  are  different.  They  do  not  mean  the  introduction 
of  new  principles  of  punishment,  since  they  refer  to  deeds 
already  punishable.  They  do,  however,  refer  to  the  fact  that, 
in  view  of  new  and  unforeseen  circumstances,  they  have  to 
be  adapted  so  that  punishment  may  be  adequate  to  crime. 

CONCLUSIONS 

1.  It  is  not  necessary  to  go  back  to  analyse  the  problems 
settled  at  Teheran  and  Moscow  as  to  the  competence  of  the 
national  Courts  of  those  countries  in  which  crimes  have  been 
committed. 

The  Allied  States  may  reserve  for  themselves  the  judgment 
of  the  chief  criminals  before  a  Tribunal  established  by  way  of 
analogy  with  the  Versailles  Treaty. 

2.  It  has  to  be  left  to  the  free  discretion  of  each  State  which 
Courts  and  laws  have  to  be  applied.     The  variety  of  these 
Courts  and  laws  corresponds  with  the  legal  ideas  of  these 
countries,  which  cannot  be  regarded  as  the  administrators  of 
orders  given  to  them  by  other  States  based  on  foreign  legal 
principles.    Every  State  will  judge  the  culprit  according  to 
its  own  laws  only. 

3.  Justice   must   be   done    quickly.      Evidence   must    be 
collected  now  and  submitted  to  Lord  Wright's  Commission. 
It  is  to  be  remembered  that  time  is  an  ally  of  crime.    The 
longer  one  waits  and  the  longer  the  trial  lasts,  the  more  difficult 
it  will  be  to  ascertain  the  whole  truth.    The  more,  also,  will 
post-war  events  push  these  matters  into   the  background. 
It  is,  therefore,  a  duty  to  prepare  things  in  time :  by  drafting 
a  proper  Penal  Procedure  so  that  trials  should  not  break  down 
because  of  formalities. 

4.  Extradition  of  war  criminals  must  be  one  of  the  conditions 
of  the  armistice.     A  new  claim  must  also  be  submitted  to 
neutral  States,  following  the  demand  made  by  the  United 
Nations  some  time  ago,  that  they  should  not  give  shelter  to 
war  criminals.    The  right  should  not  be  accorded  to  neutrals 
to  investigate  whether  the  claim  is  based  on  extradition 
treaties. 

The  question  of  extradition  is  a  political  issue  as  well  as 
an  issue  of  power.     Victorious  Great  Britain,  the  United 
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States  of  America  and  the  U.S.S.R.  will  be  strong  enough  to 
put  into  practice  sect.  3  of  the  Moscow  Declaration:  to  get 
the  war  criminals  from  wherever  they  may  seek  refuge. 

5.  When  claiming  the  extradition  of  war  criminals  the 
United  Nations  should  bear  in  mind  the  possibilities  and 
requirements  for  the  criminals  being  brought  to  trial  and 
punished.    This  means  that  the  United  Nations  will  have  to 
have  an  adequate  number  of  judges  and  prisons.    The  trials 
must  not  be  delayed  on  account  of  shortage  of  judges;    the 
execution  of  judgments  must  not  be  postponed  because  of 
prisons  not  being  available. 

6.  The  attention  of  the  countries  claiming  punishment  of 
war  criminals  should  be  directed  to  those  who  committed 
the  most  horrible  crimes  and  atrocities.     There  should  be  a 
selection  of  the  persons  indicted,  whereby  not  the  deeds  alone 
but  the  personalities  of  the  culprits  should  be  decisive.    First 
of  all  should  be  brought  to  trial  those  whom  the  injured 
community  regard  as  their  greatest  enemies  and  the  most 
harmful  to  their  existence.    It  is  not,  however,  to  be  antici- 
pated that  a  conflict  will  arise  between  these  criteria,  as  the 
worst  criminals  are  also  guilty  of  the  worst  crimes. 

7.  The  number  of  German  war  criminals  will  run  into 
hundreds   of  thousands.     For   purely   technical   reasons   it 
will  be  impossible  to  try  all  of  them.    To  try  some  and  leave 
others  would  contradict  the  principle  of  true  and  equal  justice 
for  all.     Hence  the  plea  of  superior  orders  should  be  taken 
into  account.    Scores  of  criminals  may  go  unpunished,  those, 
that  is,  who  being  in  inferior  positions,  posts  and  offices  may 
be  able  to  claim  I 'exception  d'ordre  superieur.    Such  a  plea  will 
have  to  be  judged  in  accordance  with  the  national  law  by 
the   national   Court.      They   may   get   consideration    where 
the  principle  of  necessity  is  invoked  or  where  military  law 
compels  the  soldier  not  to  commit  a  crime  even  if  it  is  an 
order  from  his  superior. 

8.  Those  who  are  to  deal  with  these  problems  should  submit 
their  suggestions  and  proposals  to  the  signatories  of  the 
St.  James's  Palace  Conference,  who  will  make  their  comments 
and  remarks.    Final  decisions  and  dispositions  will  be  issued 
by  the  si  natories  to  the  Teheran  and  Moscow  resolutions. 

All  these  problems  have  been  the  subject  of  thorough  dis- 
cussion and  investigation,  and  much  has  been  said  about  them 
in  books  and  periodicals.  At  the  present  stage  it  would  be  too 
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dangerous  a  venture  to  leave  the  matter  for  further  theoretical 
considerations.  It  is  time  for  practical  action.  Otherwise 
we  shall  run  the  risk  of  increasing  the  chaos  and  the  variety 
of  views  and  opinions.  Every  day  new  ideas  spring  up, 
sometimes  with  the  strangest  of  suggestions.  It  was  suggested, 
for  instance,  that  war  criminals  should  be  deprived  of  the 
protection  of  law,  enabling  everybody  or  anybody  to  kill 
them.  Another  view  questions  whether  the  term  "  criminals  " 
should  be  used,  as  there  has  so  far  been  passed  no  judgment 
on  which  this  allegation  could  be  based.  If  one  accepts  this, 
however,  then  to  call  Hitler  a  criminal  is  to  render  oneself 
liable  to  a  libel  action,  since  judgment  has,  as  yet,  not  been 
passed  on  Hitler. 
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CODIFICATION  OF  CIVIL  LAW  IN  POLAND  (1918—1939) 

DR.  Z.  NAGORSKI 
Member  of  the  Polish  Bar 

POLAND,  reborn  in  1918  after  the  final  settlement  of  her 
political  frontiers,  inherited  from  the  countries  which  had 
partitioned  her  at  the  end  of  the  eighteenth  century  various 
systems  of  civil  law.  The  ancient  Polish  law,  dating  from 
before  the  partition  of  the  Polish  Republic  in  1795,  had  been 
suppressed  by  the  partitioning  powers  and  its  development 
consequently  interrupted,  and  foreign  law  had  been  forcibly 
imposed  in  its  stead. 

When,  after  the  end  of  the  First  World  War,  the  Poles 
resumed  their  independent  national  life,  they  found  the 
territory  of  the  Polish  State  divided  into  four  different  legal 
areas,  viz. — 

1.  Western  Poland,  which  had  been  incorporated  first  into 
Prussia  and  then  into  the  German  Reich.    In  this  area  the 
German  Civil  Code   (Deutsches   Buergerliches   Gesetzbuch), 
together   with   all   the   German   and   Prussian   Acts   which 
supplemented  or  developed  that  Code,  was  in  force  from 
1900;    the  German  Commercial  Code  (Deutsches  Handels- 
gesetzbuch)  was  also  in  force. 

2.  Southern  Poland,  which  had  been  occupied  by  Austria 
and  had  at  that  time  been  given  the  name  of  Kingdom  of 
Galicia  and  Lodomeria.     The  Austrian  Civil  Code  of  1811 
(Allgemeines   Zivil-Gesetzbuch)   was   in  force  in  this   area, 
together  with  the  Austrian  Commercial  Code  and  other  Acts 
relating  to  these  two  branches  of  law. 

3.  Central  Poland.    In  1807,  out  of  a  part  of  the  ancient 
Repubb'c  of  Poland,  Napoleon  created  the  Duchy  of  Warsaw 
and  introduced  there  the  Civil  Code  bearing  his  name,  the 
French  Commercial  Code  and  the  French  Civil  Procedure. 
The  Congress  of  Vienna  transformed  in  1815  the  Duchy  of 
Warsaw  into  Kingdom  of  Poland  reshaping  at  the  same 
time  its  area  and  uniting  it  by  a  personal  union  with  the 
Russian  Empire  on  the  basis  of  constitutional  self-government. 
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It  was  called  by  the  Poles  "  Congress  Kingdom."  In  this 
area  French  laws  remained  in  force.  The  Polish  Legislative 
Assembly  or  Diet  made,  however,  important  amendments 
to  the  Code  Napoleon  by  passing  the  following  two  Acts. 

(a)  The  Act  of  April  26th,  1818,  enacting  the  law  of  real 
property  and  mortgages,  amended  by  the  Act  of  June  13th, 
1825,  repealed   the  whole  Chapter  XVIII,  Book  III,  of  the 
Code  Napoleon  and  substituted,   in  its  place,   laws  which 
regulated  these  matters  in  a  manner  very  different  from  the 
French  system. 

(b)  In  1825,  the  Polish  Diet  decided  on  a  complete  abroga- 
tion of  the  Code  Napoleon  and  to  replace  the  French  Civil  Law 
by  a   purely   Polish   system.     This   project,   however,   was 
realised  only  in  part,  because  the  Bill  passed  by  the  Diet  and 
entitled  "  The  Civil  Code  of  the  Kingdom  of  Poland  "  was 
limited  to  matters  regulated  by  Book  I  of  the  Code  Napoleon. 

Finally,  after  the  abolition  of  the  Polish  Diet  by  Russia 
in  1831  the  provisions  of  the  Code  Napoleon  and  of  the  Polish 
Civil  Code  of  1825  relating  to  marriage  were  repealed  by  a 
decree  of  the  Russian  Emperor  and  replaced  by  the  Marriage 
Law  of  1836.  This  law  abolished  civil  marriages  and  civil 
jurisdiction  in  matrimonial  cases;  made  religious  marriage 
obligatory;  prohibited  marriages  between  Christian  and 
non-Christians,  and  transferred  matrimonial  cases  (divorce 
and  judicial  separation)  to  the  exclusive  jurisdiction  of 
ecclesiastical  Courts  of  various  denominations. 

As  the  foregoing  statements  show,  the  French  law  relating 
to  real  property  and  mortgages,  persons  and  personal 
relations,  and  marriage  and  divorce  and  applying  to  Central 
Poland  was  either  superseded  or  amended. 

4.  Eastern  Poland,  which  had  been  annexed  by  Russia 
and  enjoyed  no  autonomous  rights.  Russian  Civil  Law, 
as  contained  in  Part  I,  Volume  X,  of  the  Russian  Code  of 
Laws  (Zwod  Zakonow)  was  in  force  in  this  area. 

To  assist  the  British  reader  it  should  perhaps  be  mentioned 
that  in  Polish  jurisprudence  the  expression  "  Civil  Law  " 
comprises  all  those  branches  of  private  law  which,  according 
to  Continental  notions,  are  contained  in  "  codes  "  of  the 
various  Continental  countries;  e.g.,  the  provisions  relating 
to  persons  and  personal  relations;  marriage  and  divorce; 
contracts  and  torts;  property;  possession;  mortgages; 
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and    wills    and    inheritance — testamentary    and    intestate 
succession. 


COMMISSION   FOR   THE    CODIFICATION   OF   THE   LAW 

Immediately  after  the  rebirth  of  the  Polish  State  in  1918, 
it  was  realised  that  one  of  the  fundamental  conditions  of 
national  resurrection  and  of  the  reunion  of  all  the  provinces 
must  be  the  unification  of  the  various  legal  systems  and 
particularly  of  the  Civil  and  Criminal  Law.  It  was  also 
realised  that  the  achievement  of  this  purpose  and  the 
evolution  of  a  uniform  system  of  Civil  Law  for  the  whole 
country  was  a  most  complex  problem,  the  solution  of  which 
would  demand  much  time  and  effort.  It  was  known  and 
remembered  that  in  Germany — which  before  1900  was  split 
into  a  great  many  provinces  each  possessing  a  different  system 
of  private  law — thirty  years  in  a  peaceful  world  and  in  a 
period  of  economic  prosperity  were  needed  to  prepare  the 
new  German  Civil  Code.  Similarly  in  Switzerland,  where 
each  canton  had  its  own  civil  legislation,  it  required  many 
years  to  prepare  and  draft  the  new  Civil  Code  which  was 
published  in  1907  and  became  law  in  1912.  In  this  connection 
it  must  be  emphasised  that  both  Germany  and  Switzerland 
enjoyed  an  uninterrupted  existence  as  States  and  legal 
entities  with  an  ancient  and  continuous  national  tradition 
in  the  administration  of  justice  and  in  university  teaching. 

Poland  was  in  a  much  more  difficult  position.  The  continuity 
of  Polish  legal  traditions  had  been  ruthlessly  severed.  With 
the  exception  of  those  branches  of  Civil  Law  applying  to 
Central  Poland  and  which,  at  the  beginning  of  the  nineteenth 
century,  were  amended  by  the  last  Parliament  of  a  Poland 
maimed  by  the  decisions  of  the  Vienna  Congress,  all  of  the 
four  different  systems  of  law  introduced  in  Poland  were  of 
foreign  origin.  These  systems  not  only  disregarded  particular 
Polish  needs  and  customs  and  overlooked  the  economic  and 
social  exigencies  and  the  general  views  of  the  Polish  nation, 
but  were  often — especially  under  Prussian  and  Russian  rule 
—deliberately  directed  against  Poland  and  her  people. 
National  solidarity  and  the  instinctive  urge  for  political 
unity  of  all  parts  of  ancient  Poland  were,  however,  so  strong 
that,  once  freedom  was  regained,  not  even  a  hundred  years 
or  more  of  domination  by  three  different  foreign  powers 
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could  prevent  the  immediate  removal  of  all  traces  of  slavery. 
The  four  different  legal  systems  were  the  most  burdensome 
heritage  of  this  period  of  slavery. 

The  four  years  of  military  operations  of  the  First  World 
War  had  wrought  great  devastation  on  Polish  territory 
and  made  much  more  difficult  the  task  of  unifying  the  law. 
The  people  of  Poland,  scattered  all  over  Europe,  gradually 
returned  to  their  own  homes.  First  it  was  necessary  to 
organise  State  administration,  to  open  Polish  Courts,  rebuild 
roads  and  railways,  and  resume  work  on  the  land  and  in  the 
towns.  Despite  this  state  of  affairs  and  the  enormous  work 
which  lay  ahead  in  all  spheres  of  national  life,  the  need  for 
a  uniform  legal  system  was  kept  in  the  foreground  and  work 
on  it  begun  at  once. 

As  a  first  step  the  most  glaring  differences  existing  between 
certain  provinces  were  removed.  For  example,  by  the  Act 
of  October  21st,  1919,  majority,  which  according  to  Austrian 
Law  was  attained  on  the  twenty-fourth  birthday,  was  altered 
in  Southern  Poland  to  twenty-one  years  of  age  so  as  to  conform 
with  the  law  of  the  other  Polish  provinces.  To  complete  the 
picture,  one  should  bear  in  mind  that  a  small  portion  of 
South- Western  Poland  which  before  the  First  World  War 
belonged  to  Hungary  (Orava  and  Spiz— "  Szepes "  in 
Hungarian),  was  governed  by  Hungarian  law,  based  for  the 
most  part  on  custom  or  unwritten  law.  To  liquidate  this 
fifth  and  very  small  legal  area  it  was  in  1922  brought  within 
the  scope  of  the  Austrian  codes  applying  to  Southern  Poland, 
viz.,  the  Civil  and  Commercial  Law  and  the  laws  relating  to 
Bills  of  Exchange,  Cheques,  Mortgages  and  Bankruptcy. 

In  view  of  the  fact  that  in  Eastern  Poland  the  Law  of 
Property  had  been  based  on  the  Russian  land  law,  a  system 
which  was  completely  alien  to  the  western  ideas  with  which 
all  Poland  was  familiar,  the  Polish  Acts  of  1818  and  1825 
enacting  the  law  of  real  property  and  of  mortgages  were 
made  applicable  to  this  territory  as  early  as  August  31st, 
1919.  As  a  result,  Central  and  Eastern  Poland,  being  the 
whole  of  the  territory  gained  from  Russia,  then  had 
uniform  laws  so  far  as  real  property  and  mortgages  were 
concerned. 

But  these  piecemeal  changes  and  modifications  were 
insufficient.  What  was  needed  was  the  creation  of  a  new 
Polish  legal  system,  a  uniform  system  for  the  whole  country, 
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and  one  adapted  to  the  modern  needs  and  views  of  the  people. 
On  June  3rd,  1919,  the  Bill  providing  for  the  setting  up  of  a 
Commission  for  the  Codification  of  the  Law  was  passed. 
Under  this  Act,  the  functions  of  the  Commission  were: 
(a)  to  prepare  schemes  for  a  uniform  system  of  civil  and 
criminal  law  for  all  the  provinces  of  Poland;  (b)  to  draft 
such  Bills  as  the  Commission  might  be  required  to  prepare 
either  by  resolution  of  the  Diet  or  by  and  in  co-operation 
with  the  Ministry  of  Justice. 

The  draft  Bills  prepared  by  the  Commission  for  the 
Codification  of  the  Law  were  to  be  submitted  to  the  Diet 
by  the  Minister  of  Justice. 

The  Commission  for  the  Codification  of  the  Law  was  duly 
set  up  and  consisted  of  a  Chairman,  three  Deputy  Chairmen, 
and  forty  members.  The  first  forty  members,  as  well  as 
the  Chairman  and  the  Deputy  Chairmen,  were  appointed  by 
the  President  of  Poland  on  the  recommendation  of  the 
Minister  of  Justice  made  with  the  concurrence  of  the  Speaker 
of  the  Diet.  Subsequent  members  were  appointed  by  the 
President  of  Poland  on  the  recommendation  of  the  Chairman 
of  the  Commission.  The  organisation  of  the  Commission, 
including  the  time  and  place  of  its  sittings,  and  the  manner 
of  carrying  out  its  terms  of  reference,  was  to  be  settled  by 
the  Commission  itself  and  set  out  in  Rules  of  Procedure. 
The  Minister  of  Justice  had  his  permanent  delegate  on  the 
Commission  and,  in  addition,  could  either  personally  take 
part  in  the  meetings  of  the  Commission  and  of  its  committees 
or  send  his  representatives.  Thus  the  Commission  was  a 
body  of  experts  appointed  by  the  President  of  Poland  on  the 
recommendation  of  their  own  Chairman  (with  the  exception 
of  the  first  members)  and  completely  independent  of  the 
Government  both  as  regards  its  organisation  and  its  inter- 
pretation of  its  terms  of  reference.  The  Commission  could 
not,  however,  submit  its  reports  and  schemes  to  the  Diet 
direct  but  had  to  present  them  to  the  Government  through 
the  Minister  of  Justice.  The  Government,  being  responsible 
to  the  legislature  for  the  administration  of  the  national 
policy,  decided  whether  or  not  to  adopt  the  reports  and 
schemes  of  the  Commission  and  bring  them  before  the  Diet 
through  the  Minister  of  Justice.  Some  of  the  draft  Bills 
prepared  by  the  Commission  were  introduced  in  the  Diet 
without  any  alteration;  others  were  not  introduced  until 
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major  or  minor  amendments  to  them  had  been  made  by  the 
Government.  The  draft  Bills  relating  to  marriage,  which 
the  Commission  presented  to  the  Minister  of  Justice  in  1926, 
is  the  only  Bill  drafted  by  the  Commission  which  the  Govern- 
ment failed  to  submit  to  the  Diet. 

The  setting-up  of  the  Commission  was  not  an  easy  task. 
When  Poland  regained  her  independence  the  number  of 
Polish  lawyers  was  far  too  small  for  the  new  national  needs, 
yet  they  had  to  fill  all  the  posts  in  the  newly  created  system 
of  Courts  (during  the  German  and  Russian  occupation  the 
Polish  language  was  not  allowed  in  the  Courts  and  there  were 
no  Polish  judges) ;  in  the  legal  profession ;  and  in  the  numerous 
administrative  offices.  They  had  also  to  take  over  the 
teaching  of  law  in  the  Universities  of  Warsaw,  Cracow,  Lwow, 
Poznan  and  Wilno.  It  was  impossible,  therefore,  to  reserve 
highly  qualified  jurists  exclusively  for  the  work  on  codification. 
The  difficulty  was  overcome  by  appointing  as  members  of 
the  Commission,  professors,  judges,  advocates  and  notaries 
who,  for  the  most  part,  continued  their  ordinary  occupations 
and  consequently  could  devote  only  part  of  their  time  to  the 
work  of  unifying  the  law.  Except  for  the  Chairman  and  the 
general  secretary,  each  of  whom  received  a  salary,  the  members 
of  the  Commission  were  not  remunerated  for  their  work, 
but  they  were  reimbursed  their  travelling  expenses  and  they 
were  paid  modest  fees  for  preparing  reports  and  draft  Bills 
for  the  Commission. 

This  inevitable  state  of  affairs  was  not  conducive  to  rapid 
progress  in  the  work  entrusted  to  the  Commission.  In  the 
course  of  twenty  years,  however,  the  Commission  completed 
its  work  on  a  number  of  Bills  of  great  importance  and 
considerable  length.  Apart  from  its  activities  in  the  field 
of  Civil  Law,  which  will  be  mentioned  separately,  the 
Commission  drafted  the  Bills  which  eventually  became  the 
following  laws,  viz. : — 

(1)  Law    relating    to    the    Organisation    of    the    Courts 

(February  6th,  1928). 

(2)  Code  of  Criminal  Procedure  (March  10th,  1928). 

(3)  Code  of  Civil  Procedure  (November  29th,  1930). 

(4)  Criminal  Code— Petty  Offences  Act  (July  llth,  1932). 

(5)  Law  of  Bankruptcy  '  j  Qctober  24th  } 

(6)  Law  as  to  deeds  ot  arrangement]  v 

B.  4 


50     CODIFICATION   OF  CIVIL  LAW  IN  POLAND   (1918 — 1939) 

Before  preparing  the  Codes  covering  the  whole  field  of 
Civil  and  Commercial  Law,  the  Commission  found  it  necessary 
to  deal  with  and  dispose  of  certain  other  matters  of  a  particu- 
larly pressing  character. 

Private  International  Law  belonged  to  this  category.  Each 
of  the  four  legal  areas  mentioned  above  had  a  different 
Private  International  Law.  In  Central  Poland  the  position 
was  governed  by  Art.  3  of  the  Civil  Code  of  the  Kingdom  of 
Poland,  which  was  a  re-enactment  of  the  well-known  Art.  3 
of  the  Code  Napoleon  and  contained  only  a  brief  and  general 
outline  of  certain  broad  principles. 1 

In  Western  Poland  the  rules  of  conflict  of  laws  were  included 
in  the  rather  detailed  provisions  of  the  enforcement  rules  of 
the  BGB  (Einfuehrungsgesetz  zum  B.G.B. — Arts.  7 — 31). 
The  Austrian  Code  applying  to  Southern  Poland  contained 
only  a  few  general  provisions  on  the  subject  while  the  Russian 
law  governing  Eastern  Poland  gave  no  guidance  whatsoever 
on  the  matter. 

Thus  whenever  the  question  arose  in  Poland  as  to  whether 
Polish  or  foreign  law  should  be  applied  to  settle  a  particular 
dispute  the  answer  might  be  different  in  each  province 
as  the  legal  area  to  which  the  person  or  corporation  involved 
in  the  dispute  belonged  would  be  an  important  factor  in 
settling  the  point.  The  difficulties  were  even  more  acutely 
felt  in  the  relations  inter  se  of  the  various  provinces  of  Poland 
herself.  When  Poland  again  became  a  unitary  and  independent 
sovereign  State  these  relations  naturally  became  very  close; 
the  interchange  of  population,  goods  and  services  was  an 
everyday  occurrence;  change  of  abode  from  one  province  to 
another  was  frequent;  private  individuals  and  corporations 
owned  chattels  and  real  property  and  had  liabilities  and 
assets  in  many  provinces  at  one  and  the  same  time. 

The  creation  of  a  uniform  private  international  law  for  the 
whole  of  Poland  was,  therefore,  a  most  urgent  need.  This  task 
could  not  be  left  to  the  Courts,  which  in  the  first  years  after 
Poland  had  regained  her  independence  tried  hard  to  overcome 
the  then  existing  difficulties  and  to  combine  the  principles  of 
four  different  legal  systems.  They  were,  moreover,  greatly 

1  Art.  3  of  the  Civil  Code  of  the  Kingdom  of  Poland  reads  as  follows:  "  Police  and 
security  rules  apply  to  all  people  living  in  the  country.  All  real  property,  although 
in  the  possession  of  foreigners,  is  subject  to  the  law  of  the  Polish  State.  Laws 
pertaining  to  status  and  capacity  are  applicable  to  all  Poles  even  if  living  abroad." 
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hampered  by  the  statute  law  of  three  provinces  and,  as  regards 
Eastern  Poland,  by  the  decisions  of  the  Russian  Courts. 

Soon  after  being  set  up,  the  Commission  for  the  Codification 
of  the  Law  embarked  upon  the  preparation  of  the  two  Acts 
which  were  promulgated  on  October  13th,  1926,  and  became 
law  on  November  13th  of  the  same  year.  The  first  related  to 
the  "  law  competent  for  private  relations  inside  the  country  " 
and  the  second  to  the  "  law  competent  for  private  international 
relations."  The  Bills  were  otrafted  by  M.  Frederic  Zoll, 
Professor  of  Civil  Law,  Cracow  University,  in  co-operation 
with  M.  Michael  Rostworowski,  Professor  of  International 
Law  of  the  same  University  and  Judge  of  the  Permanent 
Court  of  International  Justice.  By  1919  the  Bills  were 
completed  and  they  were  at  once  submitted  for  the  considera- 
of  the  Legislature.  In  view,  however,  of  the  important 
constitutional  problems  and  matters  of  international  policy 
then  under  consideration  the  Bills  could  not  be  discussed. 
In  1923  they  were  again  brought  before  the  Diet,  but  three 
years  elapsed  before  they  had  passed  the  committee  stage 
and  the  plenary  sessions  of  the  Diet  and  the  Senate,  and  it 
was  1926  before  they  became  law. 

Each  of  these  Acts  is  divided  into  nine  sections,  viz. : — 

(1)  Persons.    Proof  of  death  or  disappearance. 

(2)  Form  of  acts  in  law. 

(3)  Law  of  property. 

(4)  Contracts  and  torts. 

(5)  Marriage  law. 

(6)  Relations  between  parents  and  children. 

(7)  Guardianship. 

(8)  Wills    and    inheritance.      (In   the   Act   relating   to 

private  international  law,  this  section  deals  with 
inheritance  from  Polish  citizens  and  inheritance 
from  foreigners.) 

(9)  General  rules. 

It  will  be  observed  that  the  structure  and  substance  of 
both  Acts  were  almost  identical.  The  differences  were  due 
to  the  particular  objectives  they  sought  to  attain.  For 
example,  as  regards  inheritance  the  inter-provincial  law  did 
not  need  to  differentiate  between  Polish  citizens  and  foreigners, 
because  the  inhabitants  of  all  Polish  provinces  were  Polish 
citizens.  Similarly,  with  regard  to  various  provinces  of 

4  (2) 
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Poland  the  problem  of  referring  to  another  system  of  law  or 
of  "  establishing  the  wording,  meaning  and  competence  of 
foreign  law  "  could  not  arise,  because  all  laws  in  force  in 
Poland  were  Polish  and  not  foreign,  and  were  necessarily 
known  to  the  Polish  Courts.  This  viewpoint  is  different  from 
the  British  one  which  considers  Scottish  law  to  be  foreign  in 
England,  just  as  Scottish  Courts  do  not  differentiate  between 
English,  French  or  Dutch  laws  but  treat  them  all  as  foreign. 

Notwithstanding  their  practically  identical  structure  and 
substance,  each  of  these  two  Acts  provides  a  different  solution 
for  inter-provincial  and  private  international  relations.  The 
main  difference  lies  in  the  fact  that  in  inter-provincial  relations 
the  civil  capacity  of  a  Polish  citizen  is  governed  by  the  Lex 
Domidlii.  Domicile  is  considered  to  be  the  place  in  Poland 
where  a  Polish  citizen  lives  and  where  he  intends  permanently 
to  reside.  If  a  Polish  citizen  changes  his  domicile  within 
Poland  itself  then  the  law  of  the  province  to  which  he  moves 
becomes  applicable  to  him  after  a  period  of  one  year  so  far 
as  his  civil  capacity,  family  relations  and  inheritance  rights 
are  concerned. 

In  private  international  relations,  however,  the  civil 
capacity  of  a  person  is  governed  by  the  laws  of  the  country 
of  which  the  person  is  a  citizen.  It  is  only  in  those  cases 
where  citizenship  cannot  be  established  that  civil  capacity 
is  governed  by  the  Lex  Domidlii. 

Thus,  while  in  relations  inter  se  of  the  Polish  provinces 
the  Lex  Domidlii  applies,  relations  between  Poland  and  other 
countries  are  governed  by  the  Lex  Patrice.  To  this  rule  there 
is  the  important  exception  that  the  civil  capacity  of  a  merchant, 
in  his  commercial  activities,  is  always  governed  by  the  law 
of  the  district  in  which  the  office  of  his  business  is  situated 
which,  of  course,  can  be  different  from  the  law  of  his  domicile 
or  the  law  of  his  country.  Similarly,  the  civil  capacity  of 
corporate  bodies  and  of  companies  and  associations  is  always 
governed  by  the  law  of  the  province  in  which  they  have  their 
registered  offices. 

It  is  not  the  aim  of  this  essay  to  present,  even  in  a  most 
concise  manner,  the  substance  of  Polish  law.  It  will,  therefore, 
only  be  referred  to  when  it  would  appear  to  be  desirable  to 
point  out  its  most  characteristic  provisions. 

As  to  private  inter-provincial  and  private  international  law, 
the  attempt  to  codify  its  main  principles  in  two  short  Acts, 
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one  of  which  has  thirty-four  sections  and  the  other  forty-two, 
not  only  evoked  considerable  interest  in  European  legal  circles 
—both  among  academic  and  practical  lawyers — -but  was 
regarded  as  a  good  and  thoroughly  modern  solution  of  a 
difficult  problem. 

Copyright. — The  second  task  accomplished  by  the  Commis- 
sion for  the  Codification  of  the  Law  was  the  Copyright  Act  of 
March  29th,  1926.  The  reason  for  having  a  separate  Act 
dealing  with  copyright  was  that  none  of  the  provincial  codes 
enacted  at  the  beginning  of  the  nineteenth  century  regulated 
the  matter  in  a  manner  conforming  with  modern  needs.  The 
progress  of  scientific  investigation  into  this  branch  of  law  and 
the  precedents  established  by  judicial  decisions  had  made  the 
amendment  and  unification  of  the  Law  of  Copyright  for  the 
whole  of  Poland  imperative.  This  Act  complies  with  the 
requirements  of  the  Berne  Convention  and  approaches  many 
problems  in  an  original  and  modern  way. 

Bills  of  Exchange. — Earlier  the  Commission  found  it 
necessary  to  draft  two  Bills, — one  dealing  with  bills  of 
exchange,  the  other  with  cheques — both  of  which  were 
promulgated  on  November  14th,  1924.  In  view  of  the 
active  commercial  and  economic  relations  between  the 
newly-united  provinces  of  Poland  bills  of  exchange  and 
cheques  were  indispensable  instruments  of  credit  and  non- 
cash  payments  and  the  introduction  of  uniform  regulations 
for  the  whole  country  for  bills  of  exchange  and  cheques 
and  for  their  circulation  was  essential.  By  Acts  of  April  28th, 
1936,  these  laws,  based  on  principles  universally  adopted  in 
international  relations  on  the  Continent,  were  subsequently 
amended  to  comply  with  international  conventions  of  June  7th, 
1930  (to  which  Poland  adhered  on  December  19th,  1930), 
and  of  March  19th,  1931  (to  which  Poland  adhered  on 
March  18th,  1937). 

Civil  Code. — When  eventually  the  Commission  undertook 
the  task  of  unifying  the  Civil  Law,  a  number  of  preliminary 
problems  arose  which  demanded  a  permanent  solution. 

First  it  had  to  be  decided  whether  it  would  not  be  possible 
to  achieve  uniformity  of  law  by  extending  to  the  whole 
country  one  of  the  Civil  Codes  already  in  force.  The  Russian 
law  was  excluded,  for  it  was  not  a  modern  codification,  being 
based  on  the  principle  of  class  and  religious  distinction, 
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according  great  privileges  to  the  orthodox  religion,  and 
generally  presenting  neither  a  complete  nor  a  modern  system 
of  private  law.  The  German,  Austrian  and  French-Polish 
codes,  however,  had  their  supporters. 

The  extension  to  all  Polish  territory  of  one  of  the  provincial 
codes  would  have  had  the  great  practical  advantage  of 
requiring  little  preliminary  work  and  allowing  a  relatively 
quick  unification  of  private  law,  in  that  all  that  would  have 
been  required  would  be  the  issue  of  regulations  introducing 
into  three  provinces  the  law  applying  to  the  fourth. 

The  system  of  the  French-Polish  law  in  force  in  Central 
Poland  was  particularly  recommended  by  many  persons  as 
being  the  most  suitable  for  the  other  provinces.  The  main 
arguments  in  favour  of  such  a  solution  were:  (1)  this  law  had 
not  been  imposed  on  Poland  by  any  of  the  three  partitioning 
powers,  who  had  aimed  at  bringing  Poland  within  their  own 
legal  system;  (2)  some  purely  Polish  amendments  to  the 
system  had  greatly  adapted  it  to  national  needs;  (3)  it  was 
based  on  the  excellent  pattern  of  the  Code  Napoleon,  the 
elasticity  and  clarity  of  which  made  it  easily  adaptable  to 
the  needs  of  the  Polish  people ;  (4)  the  people  of  Central  Poland 
had  become  deeply  attached  to  this  law,  which  had  applied 
for  so  long  a  time  and  which  had  originated  from  a  friendly 
country  whose  Latin  culture  was  akin  to  the  Polish  spirit 
and  tradition;  its  extension  to  the  other  provinces  would 
make  Poland  a  legal  area  not  only  uniform  but  also  completely 
different  from  the  German,  German-Austrian  and  Russian 
legal  areas. 

These  arguments,  however,  did  not  convince  either  public 
opinion  or  the  majority  of  Polish  lawyers. 

It  was  decided — rightly  it  seems — that  reborn  Poland 
should  create  her  own  new  and  modern  civil  law,  particularly 
as  none  of  the  legal  systems  established  in  the  four  provincial 
areas  was  the  embodiment  of  Polish  legal  tradition,  or  the 
product  of  free  development  of  Polish  legal  institutions,  or 
the  result  of  creative  work  on  the  part  of  Polish  Courts. 
None  of  them  fulfilled  the  needs  of  modern  social  and  economic 
life  or  was  in  accordance  with  the  exigencies  of  the  Polish 
nation.  Moreover,  both  the  Code  Napoleon  and  the  Polish 
Acts  which  amended  or  supplemented  it  dated  from  the 
beginning  of  the  nineteenth  century,  when  the  then  prevailing 
conditions  were  quite  different,  and  they  were,  therefore, 
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out  of  date  in  many  respects.  The  same  remarks  applied  to 
the  Austrian  Code  and  to  the  Russian  Law.  As  to  the  German 
Civil  Code,  although  it  was  of  more  recent  date  it  would  not 
be  applied  to  Poland  because  (1)  it  was  the  product  of  the 
development  of  German  law,  which  was  not  only  foreign  but 
hostile  to  Poland;  (2)  it  was  adapted  to  an  economic  and 
social  system  which  was  entirely  different  from  the  Polish; 
(3)  its  heavy  formulae  and  complicated  construction  were 
contrary  to  the  Polish  way  of  legal  thinking  and  did  not 
meet  the  needs  of  the  average  citizen.  Consequently,  the 
Commission  for  the  Codification  of  the  Law  quickly  came 
to  the  conclusion  that  the  unification  of  Private  Law  in  Poland 
could  not  be  achieved  by  extending  to  the  whole  of  Poland 
one  of  the  systems  applying  to  the  provinces.  The  right 
solution,  it  was  felt,  would  be  to  evolve  a  new  system  of  civil 
law — a  new  Polish  Civil  Code. 

The  second  problem  of  a  preliminary  nature  was  whether 
this  new  civil  law  was  to  be  introduced  as  a  whole,  that  is, 
only  when  all  the  parts  of  the  future  civil  code  had  been 
completed  and  correlated  into  a  homogeneous  whole,  or 
whether  it  would  be  better  to  introduce  the  various  parts 
as  and  when  they  had  been  drafted.  For  instance,  if  the 
Commission  completed  its  work  on  the  law  of  marriage 
before  having  prepared  the  law  of  contracts  should  the  former 
be  enacted  without  further  delay  ? 

After  some  discussion  it  was  decided  that  to  wait  for  the 
completion  of  the  work  in  all  the  branches  of  the  new  civil 
law  would  greatly  delay  the  unification  of  the  system,  and 
the  principle  of  gradual  unification  was  adopted,  the  pace 
of  the  process  being  determined  by  the  progress  of  the  work 
of  the  Commission  and  the  decisions  of  the  Government  on 
the  reports  and  schemes  presented  by  the  Commission. 

The  Commission  began  its  work  by  dividing  itself  into 
several  sub-commissions  each  entrusted  with  the  prepara- 
tion of  the  drafts  for  distinct  parts  of  the  new  Civil  Code. 
The  following  sub-commissions  were  set  up  :  (1)  the  sub- 
commission  for  the  general  part  of  the  Civil  Code;  (2)  the 
sub-commission  for  Marriage  Law;  (3)  the  sub-commission 
for  Family  Relations  Law  (parents  and  children,  and 
guardianship);  (4)  the  sub-commission  for  Property  and 
Mortgage  Law;  (5)  the  sub-commission  for  Inheritance  Law. 
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Marriage  Law. — The  report  and  scheme  for  the  new  marriage 
law  were  the  first  to  be  completed  and  were  submitted  to  the 
Government  in  1926.  This  was  not  an  accident;  both  the 
Government  and  the  Commission  considered  this  section  of  the 
civil  law  as  being  in  urgent  need  of  amendment  and  reorganisa- 
tion, because  the  differences  between  the  systems  of  the 
various  provinces  were  very  real  and  gave  rise  to  serious 
practical  difficulties.  In  Western  Poland  only  civil  marriage 
(marriage  at  the  registrar's  office)  was  valid,  a  religious 
marriage,  which  could  be  celebrated  only  after  the  marriage 
before  the  registrar,  by  itself  having  no  legal  validity.  Also, 
jurisdiction  in  matrimonial  cases,  such  as  nullity,  divorce  and 
judicial  separation,  was  conferred  exclusively  on  the  civil 
Courts.  Conversely,  in  Central  and  Eastern  Poland  (formerly 
under  Russian  rule),  apart  from  marriages  between  non- 
Christians  (e.g.,  Jews  or  Moslems),  which  could  be  solemnized 
before  registrars  and  the  validity  or  dissolution  of  which  was 
pronounced  or  granted  by  the  secular  Courts,  a  marriage 
could  only  be  solemnized  before  a  clergyman  of  the  proper 
denomination  and  could  be  dissolved  or  annulled  only  by  an 
ecclesiastical  Court.  Lastly,  in  Southern  Poland  a  marriage 
had  to  be  solemnized  in  church,  while  annulment,  divorce  and 
judicial  separation  were  granted  by  the  secular  Courts. 

This  legal  position  gave  rise  to  considerable  difficulties, 
which  were  further  aggravated  by  the  fact  that  according 
to  all  the  legal  systems  applying  in  Poland  before  the  intro- 
duction in  1926  of  the  inter-provincial  law,  the  Lex  Patrice 
determined  a  person's  capacity  to  marry,  while  in  Central 
and  Eastern  Poland  the  religious  form  of  marriage  was 
regarded  not  merely  as  a  formality  but  as  the  very  essence 
of  matrimony.  For  this  reason,  a  civil  marriage  celebrated 
in  a  foreign  country  or  in  another  part  of  Poland  by  persons 
domiciled  in  these  two  provinces  had  no  legal  validity.  Not 
until  the  passing  of  the  inter-provincial  law,  wrhich,  in  Art.  14, 
provides  that  "  the  marriage  shall  be  celebrated  in  accordance 
with  the  law  applying  at  the  place  of  its  solemnization, "- 
did  the  Supreme  Court  in  Warsaw  pronounce  that  even  those 
parties  to  the  marriage  who  were  personally  within  the  scope 
of  the  law  of  Central  or  Eastern  Poland,  could  conclude 
valid  marriages  in  Western  Poland  (or  abroad)  according  to 
the  secular  formalities  in  force  in  such  province  or  country. 
The  Supreme  Court  thus  rightly  decided  that  the  religious 
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ceremony  pertained  to  the  form  and  was  not  of  the  essasjot 

of  marriage. 

Notwithstanding  the  solution  of  this  particular  difficulty. 

many  others,  resulting  from  ti,.  the  laws 


to  marriage,  still  remained  to  be  disposed  of.     Moreover 
the  denominational  character  of  law  of  marriage  in  Central 
and  Eastern  Poland;    the  fact   that   tin-   Roman  Catholic 
Church  did  not  recognise  divorce;    and  the  pn*L 
marriage  between  Christians  ami   non-Christians  ;    induced 


people  to  change  their  religion  for  opportunistic 
tions.      For   instance,   non-Christ  ians   adopted  one  of  tot 
Christian  religions  in  order  to  be  able  to  marry  penoM  of 
Christian  faith,  or  Catholics  adopted  a  Protest-air 
Orthodox  religion  so  as  to  be  in  a  position  to  obtain  a  divorce 
from  the  ecclesiastical  Court  of  thrir  nt-w  denomination. 
For  all  these  reasons,  the  unification  of  tin?  marriage 
was  regarded  as  an  extremely  important  ami  very 
matter.    According  to  the  scheme  prepa 
for  the  Codification  of  the  Law,  a  civil  marriage 
at  the  registrar's  office  should  be  recognised  as  legato 
By  accepting  this  principle  the  Commission  acknoi 
the   necessity   of  adopting   a   uniform   marriage  ceremony 
which  would  be  legally  binding  for  all  citizen*  no 
what  their  religious  beliefs  might  be.    This  was  imp 
particularly  in  view  of  the  fact  that,  side  by  .< 
prevailing  majority  of  Roman  Catholics,  there  was  u 
a  high  percentage  of  people  of  oth-r  ChrM.an  And  la 
Christian  denominations,    but  because  of  1 
Poland   of  the   Roman   Catholic-   Chunh.   which  < 
recognise  civil  marriage,  the  Commiasion  made  an  u 
their  scheme  would  have  allowed   the  part 
before  a  clergyman  of  the  appropriate  ^nomumt* 
desire  to  marVy;  this  would  have  released 
obligation  to  reiterate  their  des,re  before  t 
clerfvman,  however,  before  whom  the  desire 

' 


would  have  conferred  juris,l,,.u,M  ,„  .li 
tion  and  nullity  on  the  cwfl  Courts. 
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This  scheme,  however,  never  became  law,  nor  was  it  ever 
submitted  by  the  Government  for  consideration  by  the 
legislative  assembly.  It  was  most  vigorously  opposed  by 
the  Roman  Catholic  Church,  which  refused  to  agree  to  the 
ousting  of  the  jurisdiction  of  ecclesiastical  Courts  in  matri- 
monial cases,  which  jurisdiction  extended  to  a  large  part  of 
Poland.  That  Church,  too,  was  also  opposed  to  the  intro- 
duction of  compulsory  civil  marriages  and  to  the  transfer 
of  jurisdiction  in  matrimonial  disputes  to  the  civil  Courts. 
At  that  time  Poland  was  conducting  negotiations  with  the 
Vatican  for  a  Concordat  and  had  many  fundamental  domestic 
problems  to  solve ;  she  could  not,  therefore,  afford  a  serious 
contention  with  the  Roman  Catholic  Church. 

Law  of  Obligations. — Consequently,  the  Commission  decided 
to  speed  up  the  work  on  that  part  of  the  civil  law  the  unification 
of  which  was  urgently  needed  for  the  proper  functioning  of  the 
economic  life  of  the  community,  viz.,  the  laws  of  contracts  and 
torts.  This  work  presented  relatively  few  fundamental  diffi- 
culties. As  regards  the  law  of  contract,  the  Code  Napoleon,  the 
Austrian  and  German  Codes  and  even,  to  a  certain  extent, 
the  Russian  code,  were  all  based  on  the  principles  of  Roman 
Law.  In  addition,  in  the  first  three  of  these  codes  the  influence 
of  the  canon  law  could  also  be  discerned  as  well  as  the 
reciprocal  influence  of  each  of  them  on  the  others.  It  is  well 
known  that  the  authors  of  the  Austrian  Civil  Code  of  1811 
were  influenced  both  by  Roman  Law  and  the  then  newly 
published  and  highly  esteemed  Code  Napoleon.  The  same  two 
factors — Roman  Law  in  the  form  of  the  so-called  "  Pandekten- 
recht "  and  French  Law  which,  until  1900,  applied  to  large 
areas  of  Western  Germany — also  left  deep  marks  on  the  then 
new  German  Civil  Code.  It  is  true  that  the  latter  had  all 
the  features  characteristic  of  the  German  mentality  and  was 
the  product  of  widely  different  economic,  social  and  cultural 
conditions;  but  because  of  their  common  derivation,  there 
was  between  them  a  historical  link  and  the  affinity  of  basic 
principles  on  which  they  had  built  their  respective  systems 
of  contracts. 

Lastly,  the  unification  of  the  laws  of  contract  was  further 
greatly  facilitated  by  the  fact  that  the  cultural  level  of  the 
Polish  people  was  more  or  less  equal  throughout  the  whole 
of  Poland  and  that  the  principles  and  customs  in  economic 
relations  were  also  common  for  the  whole  country,  a  most 
important  foundation  for  any  law. 
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When  working  on  the  scheme  for  a  Code  of  Obligations, 
the  Commission  faced  the  difficult  task  of  replacing  the  often 
conflicting  principles  of  the  French,  German  and  Austrian 
Codes  by  new  and  uniform  principles,  fully  adapted  to  the 
needs  and  customs  of  modern  Poland.  In  their  work  the 
Polish  codifiers  based  themselves  not  only  on  the  Codes 
already  mentioned  and  which  applied  to  the  various  Polish 
provinces,  but  turned  also  to  other  sources.  First  of  all, 
they  studied  carefully  the  Swiss  Civil  Code,  which  embodied 
modern  ideas  on  this  subject.  This  model  was  of  special 
value  to  Poland,  for  it  represented  more  than  an  example 
of  a  code  drawn  with  great  skill  and  talent  and  marked 
by  the  simplicity  and  clarity  of  its  phraseology.  The  Swiss 
Code  appealed  to  the  minds  of  Polish  jurists  because  it  was 
created  in  a  country  in  which  law  of  Germanic  origin  or  type 
(in  the  German-speaking  cantons)  applied  alongside  with 
law  of  Latin  origin  or  type  (in  the  French  and  Italian  speaking 
cantons).  Similarly  in  Poland,  both  legal  systems  existed 
side  by  side  but,  as  in  Switzerland,  it  was  necessary  to 
correlate  two  legal  worlds,  and  to  reconcile  German  and 
Latin  legal  concepts  is  certainly  no  easy  task. 

Apart  from  these  systems  of  enacted  law,  the  Commission 
also  studied  the  French-Italian  scheme  for  the  Law  of  Contracts 
and  Torts  which  had  been  prepared  by  the  "  Union  Legislative 
entre  les  Nations  Alliees "  and  published  in  1928 — 1929. 
Although  this  scheme  never  became  law,  either  in  France  or 
in  Italy,  it  deserved  special  attention  as  the  joint  work  of 
the  most  eminent  French  and  Italian  jurists.  It  took  into 
account  the  most  recent  developments  in  legal  science,  the 
latest  decisions  of  the  Courts  of  the  most  important  European 
countries,  and  the  experience  gained  from  the  German  and 
Swiss  codifications. 

The  sub-commission  which  prepared  the  Polish  scheme 
was  composed  of  five  University  professors,  two  advocates, 
and  M.  Boleslaw  Pohorecki,  the  Chairman  of  the  Commission 
itself  and  President  of  the  Polish  Supreme  Court.  The  scheme 
was  introduced  by  Professor  Longchamps  de  Berrier,  of  Lwow, 
and  seconded  by  M.  Domanski,  an  advocate  from  Warsaw. 
The  other  members  of  this  sub-commission  were :  Professors 
Till,  Dolinski  and  Stefko,  all  of  the  University  of  Lwow, 
Professor  Wasilkowski,  of  Warsaw,  and  M.  Konitz,  a  Warsaw 
advocate. 
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The  work  on  the  scheme  lasted  from  1925  to  1933.  After 
the  Ministry  of  Justice  had  made  certain  amendments  the 
scheme  was  issued  on  October  27th,  1933,  in  the  form  of  a 
decree  of  the  President  of  Poland,  who  had  been  authorised 
by  a  special  Act  of  the  Diet  to  issue  the  new  Code  of  Obliga- 
tions by  decree.  The  new  Code  came  into  operation  on 
July  1st,  1934,  and  in  the  course  of  the  five  years  of  its 
operation  it  became  very  popular  and  enjoyed  the  steady 
support  of  the  judiciary,  who  interpreted  and  adjusted  it 
to  meet  the  needs  of  practical  life. 

The  Polish  Code  of  Obligations  is  an  original  Polish 
achievement,  although  this  branch  of  legal  relations  gives 
very  limited  scope  for  originality,  as  is  proved,  for  example, 
by  the  previously  mentioned  Franco-Italian  scheme  which, 
notwithstanding  its  scientific  and  formal  merits,  is,  in  essence, 
but  a  modest  revision  of  the  greatly  similar  French  and  Italian 
codes. 

The  main  problem  of  the  authors  of  the  Polish  Code  was 
to  find  a  middle  way  between  German  and  French  legal 
concepts,  at  the  same  time  trying  to  satisfy  the  needs  of 
Polish  life  and  mental  outlook. 

The  Code  of  Obligations  consists  of  645  Articles  divided 
into  17  chapters.  The  first  five  chapters  form  the  general 
part  of  the  Code  and  contain  provisions  which  apply  to  all 
contracts.  Chapter  I  deals  with  the  "  sources,  elements  and 
kinds  of  obligations  "  —divisible  and  indivisible,  joint  and 
several,  assignable;  Chapter  II  deals  with  the  "formation 
of  contract  "  (form  of  and  defects  in  the  expression  of  consent ; 
the  formation  of  contracts  in  general;  prepayment;  remedies 
for  breach  of  contract;  rules  as  to  payment  of  interests; 
contracts  for  the  benefit  of  third  parties ;  relation  of  principal 
and  agent;  interpretation  of  contracts;  civil  wrongs  or 
torts  and  indemnities  in  general;  Chapter  III  treats 
of  "  the  assignment  of  rights  and  liabilities  resulting  from 
obligations"  (change  of  creditor  or  debtor);  Chapter  IV 
-  on  the  "  discharge  of  obligations  "—deals  with  the  follow- 
ing matters:  (1)  discharge  of  obligation  (manner,  place  and 
time;  object  of  discharge,  acceptance  of  payment,  liens, 
receipts  and  other  proofs  of  discharge  of  obligation ;  docu- 
ments to  bearer;  delays  of  creditors,  and  deposits  in  Court1, 
results  of  failure  to  discharge  obligations);  (2)  set-off; 
(3)  renewal;  (4)  impossibility  of  performance;  (5)  lapse  or 
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govern  contracts  milting  to  the 


VI.  Sale  and  exchange. 

VII.  Gift. 

VIII.  Hire  and  tenancy. 

IX.  Loan  for  use. 

X.  Loan  for  consumption. 

XI.  Contracts  of  servi< 

(a)  contracts  of  employment. 

(b)  independent  contractors, 

(c)  commission,  e.g.,  contracts  with  stockbroker* 

(d)  agency, 

(e)  bailment, 

(f)  liens  of  hotel  and  mnk. 

similar  establish  m- 

(g)  deposits. 
XII.  Partnership. 

XIII.  Maintenance  and  life  annuities. 

XIV.  Gaming  and  wagering. 
XV.  Assignment. 

XVI.  Compromise. 
XVII.  Suretyship. 

In  this  study  it  is  obviously  impassible  to  give  even  the 
most  general  outline  of  the  principles  of  the  Polish  Code  of 
Obligations  and  only  an  enumeration  of  the  matter*  with 
which  it  deals,  together  with  an  arrount  of  IN  formal  ftlfUOtluv 
and  a  reminder  that  it  contains,  like  other  Continental  rodia. 
certain  definition  clauses  has  or  will  n.  The 

of  the  definition  clauses  is  to  provide  the  judge  with 
guidance  in  the  application  and  i?iterpretation  of 
articles  of  the  code;  at  the  same  time  they  give 
the  views  of  the  legislature  on  certain  fundamental 
As  a  rule  the  definition  clauses  are  to  be  found  at 
of  the  chapters,  each  relating  to  a  particular  kind  of  obliga- 
tion. The  definition  of  "  contract  of  sale  "  may  be  quoted 
as  an  example.  According  to  Art.  294, 

"  By  contract  of  sale,  the  vendor  undertakes  to 
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ownership  or  other  stipulated  rights  to  the  purchaser 
who  undertakes  to  pay  the  named  price." 

Such  definitions  are  not  merely  of  theoretical  value,  because 
they  state  the  factual  and  legal  elements  which  must  exist 
if  a  given  contract  is  to  be  regarded  as  legally  binding. 

A  better  idea  of  the  effect  of  the  Code  can  be  gained  from 

the  first  two  articles  which  respectively  provide  as  follows:— 

Art.  1 . — Obligations  arise  from  manifestation  of  the  will 

or  from  acts  and  other  facts  which  the  law  considers  as  the 

source  of  obligations. 

Art  2,  Sec.  1. — The  substance  of  obligation  is  that  a 
person  is  under  a  bounden  duty  to  act  or  forbear  on  behalf 
of  another  person. 

Sec.  2. — The  substance  of  bounden  duty  is  to  render,  to 
act,  to  refrain  from  acting,  to  cease  or  to  forbear. 

It  may  be  doubted  whether  rules  of  written  law  should 
contain  general  statements,  formulae  or  definitions  of  this 
kind.  If,  however,  in  this  matter  the  views  of  the  authors 
of  the  Polish  Code  are  accepted  it  must  be  admitted  that  their 
approach  to  the  origin  and  substance  of  obligations  is  concise 
as  well  as  clear,  sufficiently  general  to  be  elastic,  and  at  the 
same  time  sufficiently  comprehensive,  for  it  contains  all  tke 
elements  of  an  obligation  occurring  in  practice. 

The  rules  which  give  the  judge  general  instructions  how  to 
interpret  manifestation  of  the  will  and  contracts  are  also 
worthy  of  notice. 

According  to  Art.  107:— 

"  Manifestation  of  the  will  should  be  interpreted  in  the 
light  of  surrounding  circumstances  and  in  accordance  with 
the  principle  of  good  faith  and  fair  dealing." 

This  general  provision  is  further  developed  in  Art.  189, 
which  governs  the  chapter  dealing  with  the  discharge  of 
obligations  and  orders  the  parties  to — 

"  discharge  their  obligations  in  accordance  with  their 
substance  and  in  a  manner  conforming  with  the  principle 
of  good  faith  and  fair  dealing." 

All  rules  of  the  Code  are  built  upon  these  two  basic  postu- 
lates of  legal  relations  between  men  and  constantly  emphasise 
the  necessity  of  conforming  with  them. 
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With  regard  to  contracts,  the  Code  contain*  two  main 
interpretation  clauses.    The  first  of  them  lays  down  that-- 
"  Contracts  are  binding  not  only  with  recpect  to  what 

is  expressly  stipulated  in  them,  but  also 
all  consequences  resulting  from  law.  ,  • 
(Art.  60). 

The  second  instructs  the  Courts — 

"to  examine  the  mutual  int. -nt ion  of  the  parties  and  the 
purpose  of  the  contract  rather  than  to  adhere  to  the  lit<ral 
meanings  of  the  words  "  (Art.  108). 

Foreign  commentators  on  the  Polish  Code  of  Obligation* 
have  stressed  among  other  things  its  modrrn  spirit  and 
the  importance  of  the  rule  which  pertains  to  the  question-- 
so  controversial  both  in  theory  and  in  j»ra«-n.  ••  whether 
and  what  significance  for  the  interpretation  of  contract* 
has  the  so-called  "  clausula  rebus  sic  slant  fau"  I  - 
important  problem  was  subjected  by  the  Commiwon  to 
particularly  exhaustive  research.  Although  accepting  the 
view,  which  is  the  cornerstone  of  every  law  of  obligation* 
that  " pacta  snnt  servanda"  the  Commission  came  to  the 
conclusion  that  exceptional  situations  sometimes  arise  affect- 
ing so  deeply  the  circumstances  accompanying  the  conclusion 
of  a  contract  that  it  is  impossible  to  disregard  their  influence 
on  the  rights  and  duties  of  the  parties.  Poland,  heavily  tried 
during  the  last  war,  shaken  by  its  economic  effect*  and 
by  the  vicissitudes  of  the  period  of  inflation  (1918— 1994). 
had  to  be  prepared  for  a  recurrence  of  similarly  exceptional 
circumstances.  It  was  the  duty  of  the  Polish  Legislatu 
indicate  to  the  judges  the  effect  such  <  in  umstance*  should 
have  upon  the  discharge  of  con 

Art.  269  of  the  Code  of  Obligations  states  that  in  accordant 
with  the  principle  of  good  faith  and  after  having  consider 
the  interests  of  both  parties  the  judge  shall  have  t 
prescribe  the  manner  of  performing  the  contract 
amount  of  damages,  or  even  to  rescind  the  contract 
because  of  extraordinary  circumstances  (war, 


complete  failure  of  crops  and  other  disasters) 
of  the   obligation   has   become   inordinate 
threatens  one  of  the  parties  with  a  c 
nr.nl rl  rmt,  liavp  been  foreseen  at  the  time  of  the  lor 


could  not  have  been  foreseen 
of  the  contract." 
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This  rule  obviously  lends  itself  to  wide  interpretation.  It 
is  for  the  judge  to  ascertain  first  of  all,  whether  extraordinary 
circumstances  of  the  character  indicated  by  the  Code  have 
in  fact  arisen.  If  he  decides  that  they  have,  he  must  then 
examine  and  decide  whether  the  discharge  of  the  obligation 
would  create  inordinate  difficulties;  whether  it  threatened 
one  of  the  parties  with  a  crippling  loss;  and  whether  these 
effects  were  caused  by  the  said  extraordinary  circumstances. 
He  must  also  ascertain  whether  the  exceptional  circumstances 
should  have  been  foreseen  by  the  parties;  and  finally,  he 
must  consider  the  interests  of  both  parties  and,  in  accordance 
with  the  principle  of  good  faith,  decide  either  how,  in  the 
light  of  the  changed  conditions,  the  obligation  should  be 
discharged,  or  whether  the  contract  should  be  rescinded. 

All  these  matters  are  questions  of  fact  the  decision  of  which 
is  in  the  discretion  of  the  judge,  who  must  take  into  account 
all  the  surrounding  circumstances. 

In  practice,  much  is  left  to  the  discretion  of  the  judge, 
for  often  the  Code  limits  itself  to  statements  of  general 
principles  which  must  be  interpreted  and  adjusted  to  each 
particular  case.  For  example,  the  provisions  of  Arts.  123 — 127 
on  enrichissement  sans  cause  or  of  Arts.  128 — 133  on  payment 
sans  cause,  belong  to  this  category. 

Responsibility  for  torts  or  civil  wrongs  is  governed  by 
Arts.  134 — 167.  The  Code  adopts  the  view  that  guilt  forms 
the  basis  of  responsibility;  that  responsibility  for  torts  or 
civil  wrongs  consists  in  paying  compensation  for  the  wrong 
done  and  not  in  penal  punishment.  When  considering  the 
question  of  responsibility  the  judge  is  directed  first  and 
foremost  by  considerations  of  equity  and  good  faith. 

But  there  are  important  exceptions  to  this  principle  of 
guilt.  For  instance,  the  owner  of  a  building  or  other 
structure  is  responsible  for  the  damage  caused  by  the 
crumbling  of  his  building  or  other  structure  or  by  its  collapse 
unless  he  can  prove  that  the  accident  occurred  not  because 
the  building  or  other  structure  had  been  neglected  or  because 
its  construction  was  faulty  but  for  some  other  reason  not 
under  the  control  of  the  owner  (Art.  151). 

There  is  a  presumption  of  liability  in  the  case  of  proprietors 
of  businesses  or  establishments  run  by  natural  power  (steam, 
gas,  electricity,  water  and  the  like)  or  of  places  where  explosives 
are  made  or  used.  The  proprietors  are  liable  for  damage 
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caused  by  the  running  of  tlu-ir  Inininfinnoci  or  fBtahfahliiMiti 

except  in  those  cases  wlu-n-  tin-  plaint  ill  MI   .i  :-*rty 

for  whom  the  proprietors  an-  u«»t 

damage   or  where   the  damage   was  due  to  force  mature 
(Art.  152). 

The  same  presumption  of  liability  il 

and  154  in  respect  of  the  owners  and.  r.\<  rptionally.  the  mm 
of  mechanical  vehicles. 

The  Code  of  Obligations  was  very  \\vli  i  in  roost  of 

the  European  countries.     M.   Henri  ('apit.mt.   IWeasor 
Civil  Law  in  the  Faculty  of  Law,  Um  hit 

Preface  to  the  French  translation  of  the  Code,  wrote:- 

"  The  qualities  of  method  and  of  formulation  are  undeni- 
able and  striking  even  at  first  sight  . 

"German    influence    is    undeniable    and    this   is  not 
surprising  mainly  because  many  Polish  lawyers  have 
educated  in  the  German  school  of  legal  thoi 
because  by  its  standing  and  scientific  <  -har. 
Civil   Code    (Buergerliches   Gesetzbuch)    has 
great  influence  on  modern  legal  thought. 
because  of  its  precision,  its  clarity  and  the 
Articles,  the  Polish  Code  is  much  more  akin  t 
Civil  Code  than  to  the  BGB.     It  has  av 
heavy  and  unpleasant   casuistry   whu-h   has 
denounced  in  the  German  work. 

"The  tendency  to  formulate  short 
standable  texts  is  apparent.    Each  long  Art 
into  sections-an  excellent  m-th-d-not  o. 

"; 
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wishing  to  build  anew  and  to  unify  its  civil  law.  The  Poles 
were  in  a  situation  somewhat  similar  to  that  of  the  draftsmen 
of  the  Code  Napoleon  at  the  beginning  of  the  nineteenth 
century,  who  had  to  consider  various  legal  systems  which 
had  applied  to  their  country.  They  have  produced  a  work 
of  compromise,  as  in  France  had  the  authors  of  our  Civil 
Code.  We  believe  their  work  to  be  completely  successful. 
The  plan  is  well  framed.  The  technique  is  good." 

Other  parts  of  the  Civil  Code  were  in  preparation  and 
their  enactment  was  prevented  only  by  the  outbreak  of  the 
war.  The  work  on  the  law  of  property  and  mortgages  was 
well  advanced  and  the  final  draft  awaited  only  the  approval 
of  the  appropriate  authorities  of  the  Commission.  This 
work  was  accompanied  by  special  difficulties  and  lasted  ten 
years. 

The  Bill  on  Married  Persons'  Property  and  that  part  of 
the  Family  Law  pertaining  to  the  legal  relationship  of  Parent 
and  Child  were  also  in  preparation  and  the  principles  of  the 
Law  of  Inheritance  had  been  formulated  as  a  preliminary  to  the 
framing  of  an  appropriate  part  of  the  Civil  Code. 

Commercial  Code. — Alongside  with  other  countries  of  the 
European  Continent,  Poland  adopted  the  principle  of  a 
separate  code  for  matters  arising  out  of  commercial  relations. 
Such  a  system  already  applied  in  territories  governed  by 
German,  Austrian  and  French  law  and  there  was  no  reason 
for  not  following  this  tradition.  Accordingly,  simultaneously 
with  the  work  on  the  Civil  Law  in  its  strict  meaning  and 
particularly  on  the  Code  of  Obligations,  special  sub- 
commissions  proceeded  with  the  task  of  unifying  the  various 
branches  of  the  Commercial  Law.  Thus  one  sub-commission 
was  entrusted  with  the  drafting  of  a  Commercial  Code,  i.e., 
a  Bill  relating  to  merchants  in  general  and  to  various  types 
of  commercial  partnerships,  and  containing  special  rules 
for  particular  commercial  contracts.  A  second  sub-commission 
worked  on  Maritime  Law,  a  third  on  Insurance  Law. 

The  Commercial  Code,  or  rather  its  first  part,  became  law 
on  July  1st,  1934,  simultaneously  with  the  Code  of  Obligations. 
The  two  other  parts,  although  completed,  never  became  law 
because  of  the  outbreak  of  the  war. 

Even  before  the  enactment  of  the  Commercial  Code,  com- 
mercial law  was  being  gradually  unified.  The  Act  relating  to 


CODIFICATION   OF  CIVIL  LAW    IN    I'n|.\N'D  (1918-1M9)   f? 

Limited  Liability  Companies,  for  instance,  was  published  m 
1928,  and  the  Act  on  Joint  Stock  Companiw*  in  192* 
the  light  of  experience,  both  these  Acts  were  amended  and 
improved  before  being  incorporated  into  the  Commem 

Code. 

This  Code  consists  of  two  parts.  The  first  part  *Wh  with 
merchants  and  commercial  partnerships.  The  second  with 
commercial  transactions  (actes  de  commerce).  According  to 
the  definition  in  the  Commercial  Code,  "  a  merchant  m  a 
person  who  in  his  own  name  controls  a  profit-making  under- 
taking.'' The  Code  does  not  define  the  expression  '*  profit 
making  undertaking  "  and  leaves  tin-  i 
by  the  judge  in  each  particular  case.  Imt  it  doee  contain 
clauses  expressly  excluding  certain  types  of  activities  from 
the  expression.  For  instance,  the  Code  expressly  provide* 
that  farming,  forestry,  market-ganirnini:.  tithing,  game 
hunting  and  bee-keeping  shall  not  be  considered  to  be  "  profit 
making  undertakings."  Likewise  the  mere  fact  of  having  a 
farm  or  of  working  as  a  fanner  does  not  of  itself  constitute 
a  profit-making  undertaking. 

On  the  other  hand  the  Code  introduces  certain 


and  formal  criteria  which  make  it  easier  to  say  who  ahonld 
be  considered  a  merchant.  This  was  achieved  by  establishing 
a  Commercial  Register  in  which  the  name  of  evenr  merchant 
owning  a  large-scale  profit-making  enterprise  must  be  enrolled. 
The  enterprises  to  be  considered  as  "  larp  were  defined 

by  special  orders.  Before  the  war  the  amount  of  turnover 
tax  which  the  merchant  was  required  to  pay  was  the  governing 
factor.  Merchants  whose  nam>  "iitm-d  m  the  Com- 

mercial Register  were  called  "  registered  merchants. " 
commercial  partnerships  were  by  law  regarded  a*  registered 
merchants  and  consequently  were  compelled  to  enrol  in  the 
Commercial  Register. 

The  Commercial  Code  contained  rules  pertaining  to  c 
mercial  partnerships;    Limited  Liability  <>>mpanies--irt 
differ  greatly  from  the  Limited  Liability  Companies 
to  English  Law;  and  to  Joint  Stock  ('«• 
Act,  applying  to  the  whole  country  as  early  as 
rules  on  Co-operative  Societies.     In  the  < 
these  partnerships  are  commercial  partnerships. 
appear    in    the    Commercial    Register    and    are 
"  registered  merchants." 

5(2) 
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The  Code  adopted  the  view  that  legal  relationships  entered 
into  by  a  merchant  in  the  course  of  running  his  business 
were  commercial  transactions  and  consequently  governed 
by  the  Commercial  Law.  It  was  assumed  that  all  such  legal 
relationships  of  a  merchant  were  commercial  transactions. 

But  legal  relationships  entered  into  by  persons  who  were 
not  merchants,  as  well  as  those  of  merchants  not  connected 
with  the  conduct  of  their  businesses  were  governed  by  the 
ordinary  Civil  Law. 

If  a  legal  relationship  was  a  commercial  transaction  for 
one  of  the  parties  Commercial  Law  applied  to  both  parties, 
unless  otherwise  provided  by  law. 

It  should  be  noted  that  the  Commercial  Code  explicitly 
stated  that  in  cases  not  provided  for  by  that  law  Polish  custom 
was  to  be  applicable,  and  only  ultimately  the  rules  of  the 
Civil  Law. 

Apart  from  the  provisions  denning  "  merchant "  and 
pertaining  to  the  Commercial  Register,  commercial  transac- 
tions, and  commercial  partnerships,  the  Code  contained 
detailed  rules  about  business  names,  commercial  procuration, 
commercial  book-keeping,  the  sale  and  renting  of  commercial 
undertakings,  sale  of  goods,  sale  by  instalments,  commission 
sale,  transport  and  warehousing. 

Part  Two  of  the  Commercial  Code  dealing  with  Maritime 
Law,  and  Part  Three  with  Insurance  Law,  were  on  the  point- 
of  completion  when  the  war  broke  out. 

The  Commission  for  the  Codification  of  the  Law  also 
completed  the  scheme  for  the  Law  of  Things  (the  law  of 
proprietary  rights)  which  included  rules  as  to  ownership 
and  real  and  personal  property,  easements  and  other  limita- 
tions on  the  ownership  of  property,  mortgages,  and  the 
registration  of  mortgages  and  land  charges. 

The  work  on  this  part  of  the  Civil  Code  presented  special 
difficulties  because  the  legal  provisions  pertaining  to  real 
property  and  the  registration  of  mortgages  and  land  charges 
as  well  as  to  the  organisation  of  the  supervising  authorities 
were  quite  different  in  each  Polish  province.  These  difficulties 
were  closely  connected  with  the  divergence  of  the  provisions 
of  the  three  principal  legal  systems  then  in  force  concerning 
the  transfer  to  mortgagees  and  like  persons  of  real  property 
or  goods  and  chattels  as  security.  The  scheme,  which  because 
of  the  war  did  not  become  law,  would  have  created  a  new 
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system  of  registration  of  mortgages  and  would  have  provided 
a  complete  solution  of  these  complex  problem*. 

Finally  three  years  before  the  outbreak  of  war,  work  WM 
started  on  a  uniform  Law  of  Inheritance  btr  lie  broad 

principles  which  were  to  serve  as  a  t'omi<l.ition  f..r  tlm  part 
of  the  Code  had  been  agreed. 

As  in  the  case  of  their  other  national  ;i« -ti  vinos,  the  Poles 
embarked  upon  the  task  of  unifying  their  Civil  Law  with  all 
their  usual  energy.  Had  it  not  been  for  the  >1  master  of  UM 
war  which  struck  Poland  first  and  mast  cruelly  the  rcantt  of 
these  endeavours  would  assuredly  have  been  a  most  important 
contribution  to  the  legal  culture  of  Western  Europe  a 
contribution  greater  even  than  that  which  it  had  been  possible 
to  make  before  the  war. 

Readers  interested  in  further  details  of  Polish  Civil  Law 
are  referred  to  the  following  works:— 

1.  GOLAB,  S.— The  Codification  of  P«>li>h    Uw,  Journal 

of  Comparative  Legislation,  London,  1924.  95  pp. 

2.  U.S.A.    DEPARTMENT   OF   COMMERCE.— U«  'xftal 

Bulletin,  No.  86.    Law  (Governing  For. 

Liability   Companies  in  Poland,  3  pp.; 

Summary  of  the  Polish  Code  of  Obligat 

No.  166,  Summary  of  the  Polish  Commercial  < 

8pp. 
3    WORTLEY,    B.A.— Poland's   New  Codes  of 

mingham  Information  Service  on  S 

— POLAND — Monograph  No.  3,  Ma 
4.  HELCZYNSKI,  B.-The  Underlying  Principles  of 

Commercial    Law,  "  Polish   Science  and  Uarn 

No.  1,"  June,  1942. 
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W.    MODEROW 

1.  The    Moscow    Declaration    of    November    1st,    1943, 
recognised  the  necessity  for  the  creation  of  a  general  inter- 
national organisation  which  would  have  as  its  object  the 
maintenance  of  peace  and  security,  which  would  be  accessible 
to  all  peace-loving  nations,  and  which  would  be  based  on 
the  principle  of  their  "  sovereign  equality."    It  will  be  agreed 
that  the  new  organisation  will  be  confronted  with  the  same 
great  problems  of  ways  and  means  of  securing  the  peace 
with  which  the  post -Versailles  League  of  Nations  was  faced. 
As  it  is  to  be  expected  that  the  new  international  organisation 
will  be  given  executive  power,  it  will  be  of  much  greater 
importance    to    the    further    development    of   international 
relations  than  was  the  League  of  Nations.    Yet  the  effective- 
ness and  value  of  the  new  organisation  will  depend,  not  only 
on  the  executive  powers  granted  to  it,  but  also  on  the  scope 
of  its  tasks  and  the  nature  of  the  attributes  and  functions 
conferred  on  it  by  its  constitution. 

One  of  the  most  important  problems  which  will  present 
itself  for  solution  in  this  connection  will  be  that  of  the  revision 
of  treaties. 

This  problem  has  two  aspects:  doctrinal  and  political. 
Though  there  is  no  intention  of  discussing  either  of  these 
two  aspects  exhaustively  in  this  article— for  that  would 
demand  a  very  thorough  and  extensive  scientific  study — it  is 
desired  to  make  certain  observations  concerning  both  aspects 
of  the  problem  of  treaty  revision.  It  must  be  added  that 
first  and  foremost  in  mind  are  territorial  revisions,  which 
are  the  most  important  element  in  the  problem. 

2.  Before  proceeding,  precision  must  be  given  to  the  actual 
conception  of  the  revision  of  treaties.     This  is  a  matter  solely 
of  a  change  in  existing  status  during  the  period  in  which 
such  status  has  legal  effect.     It  is  not  a  matter  of  change 
arising  from  the  expiration  of  a  period  provided  for  in  an 
agreement  or  of  change  effected  as  the  result  of  provisions 
already  stipulated  in  an  agreement.     In  the  given  case,  by 


REVISION  OF  TREATIES   AND   INTERESTS  OF  MUd        71 

revision    only    changes    which    modify    the    pwitivc    letal 
position  or  elements  of  that  position  are  meant.    ReviaioiM 
of  treaties  and  of  international  situ 
extended  in  an  unbroken  chain   through   »l! 
history  of  civilised  man.    These  revisions  have  occurred  in 
three  main  ways.     The  first  co  m  an  understanding 

between  the  interested  parties,  mutually  animated  by  good 
will  and  the  necessity  to  adapt  the  agreed  state  to  viul 
needs.  This  kind  of  revision  has  been  effected  even  in  question* 
concerning  a  political  and  territorial  system  \  iamic 
example  of  this  is  provided  by  the  gradual  unification  of 
Lithuania  and  Poland  in  the  fourteenth  to  M.\t«-.-: 
Sweden  and  Norway  effected  a  revision  in  r  h.-  iw«»rse  direction, 
when  they  dissolved  their  union  at  the  beginning  of  thi« 
century.  Another  method  of  revision  consisted  in  a  unilateral 
denunciation,  or  alternatively  a  unilateral  de  facto  annulment 
of  a  treaty  or  international  situation,  which  later  was  taritlv 
or  expressly  recognised  by  the  other  party  or  by  interested 
parties.  The  third  method  was  that  of  resort  to  war.  which 
culminated  in  new  treaties  or  in  the  creation  of  new  eVjboto 
international  situations  later  recognised  by  the  community 
of  nations.  There  is,  from  the  legal  aspect,  a  fundamental 
difference  between  the  first  and  the  two  other  methods 
mentioned,  namely,  that  in  the  first  case  the  continuity  of 
law,  based  on  the  principle  "  pacta  sunt  MI  uinaVi  "„  was 
preserved,  whereas  by  a  unilateral  denunciation  or  annul  melt 
of  an  agreement,  and  also  in  the  resort  to  war,  the  previoualj' 
binding  legal  order  was  violated  and  replaced  by  a  new  legal 
order  which,  although  it  drew  its  binding  force  eventually  from 
its  recognition  by  the  community  of  nations,  or  from  a 
agreement,  was  originally  the  result  of  lawlessness  or  violeo 

3.  In  the  most  important  spheres  of  international  rrlatH 
namely,  in  questions  associated  with  the  t«-n 
systems  of  nations,  the  first  method  of  revision  wi» 
resorted  to,  whereas  the  unilateral  violation  of  the  rea 
legal   order   and   also   resort   to   war   were   ven 
phenomena.    The  legal  continuity 
systems  suffered  from  frequent   inten 
sequence  the  principel  of  "  pacta  suit  «rww«Ja 
although  it  was  generally  recognised  as  th- 
co-existence  of  nations  and  States. 

This  contradiction  led  to  the  emergence  of  the  mattfl 
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"  rebus  sic  stantibus  ".  It  was  on  the  one  hand  dictated  by 
the  tendency  to  fill  the  gap  in  the  doctrine  of  international 
law,  and  on  the  other  it  was  evoked  by  practical  political 
necessities.  The  maxim  provided  formal  legal  justification 
for  acts  which  were  clearly  not  in  accordance  with  the  positive 
legal  order. 

This  same  contradiction  was  the  source  of  Article  19  of 
the  Covenant  of  the  League  of  Nations  and  the  attempts  of 
theorists  to  introduce  into  international  law  a  method  of 
revision  by  the  imposition  of  treaty  changes  from  outside 
by  a  body  thrown  up  by  the  community  of  nations.  In 
further  discussion,  when  speaking  of  revision  there  will  be 
contemplated  solely  a  method  of  revision  in  this  last  sense,  or 
in  other  words,  revision  based  neither  on  voluntary  under- 
standing between  the  parties  nor  on  acts  of  violence  but 
on  the  action  of  an  institution. 

The  advocates  of  the  maxim  rebus  sic  stantibus  declared 
that  it  is  part  of  the  very  essence  of  international  obligations 
that  they  lose  their  binding  force  as  the  result  of  a  later 
essential  change  in  the  actual  circumstances.  The  maxim 
preserved  the  continuity  of  law  by  creating  the  fiction  of 
implied  consent  on  the  part  of  the  parties  to  every  inter- 
national agreement  at  the  very  moment  of  its  signature  to 
recognise  it  as  dissolved  ipso  jure  in  the  event  of  a  later 
fundamental  change  of  circumstances.  Certain  advocates  of 
the  maxim  did  not  go  so  far,  and  only  maintained  that  a 
fundamental  change  in  the  circumstances  gave  each  party  the 
right  of  unilateral  denunciation.  But  this  is  not  an  essential 
difference.  The  meaning  of  the  maxim  was  that  a  funda- 
mental change  in  the  actual  circumstances  afforded  the  legal 
possibility  of  questioning,  challenging  and  finally  of  annulling 
one  of  the  elements  in,  or  the  entirety  of,  a  given  legal  order. 
Changes  in  circumstances  led  to  the  creation  of  legally  dubious 
status  (anfechtbare  Rechzustaende).  Thanks  to  the  maxim 
rebus  sic  stantibus,  the  party  interested  in  freeing  himself 
from  inconvenient  obligations  obtained  the  possibility  of 
appeal  to  the  norm  of  international  law. 

In  practice  the  maxim  was  frequently  invoked  to  defend 
a  unilateral  denunciation  of  an  agreement,  but  it  was  never 
recognised  by  the  community  of  nations.  Nor  can  it  be 
regarded  as  a  communis  opinio  in  the  science  of  international 
law,  though  it  had  numerous  defenders,  especially  among 
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German  savants,  in  the  period  between  the  first  and 
World  Wars. 

Prof.  G.  Scelle  has  made  some  sound  « ritiokms  of  tht 
maxim  in  his  work  "  Theorie  jurulujut  dt  la  rtritto*  dm 
traites."  Speaking  of  the  maxim  as  an  attempt  to  fill  a  gap 
in  the  doctrine  of  international  law,  he  writes:— 

!<  Unfortunately,  this  pretended  .solution  is  not  a  notation 
at  all.  It  is  in  reality  only  a  new  expression  of  the  proof 
by  evidence  that  treaties  cannot  be  eternal.  But  from  this 
repetition  there  follow  neither  the  criteria  enabling  one  to 
know  what  are  the  changes  MI  r  i  instance*  wiucfc 
necessitate  a  revision,  nor  the  methods  to  employ  in  order 
to  arrive  at  such  knowledge.  .  .  .  Does  one  not  know  that 
it  is  precisely  by  factors  of  a  political  order,  in  other  winds 
in  consequence  of  modifications  in  the  relations  of  forces, 
that  the  maxim  is  most  commonly  invoked  !  " 

Prof.  Scelle  makes  a  just  reply  to  those  who  ha  v  ptod 

to  base  the  maxim  on  the  idea  of  just 

"  Injustice  always  exists  for  him  who  is  barred  from 

following  his  ambitions,  which,  in  his  own  eyes,  are  alwap 

legitimate." 

The  maxim  on  the  one  hand  undermines  the  existing 
order  and  weakens  legal  security,  and  on  the  other 
no  objective  criteria  for  estimating  de  facto  changes  jui 
the  dissolution  of  a  treaty  nor  does  it  establish  an} 
for  the  shaping  of  the  new  legal  status, 
changes  in  the  actual  circumstances" 
changes  in  power  relationships,  in  the  last  rest 
connotes  a  recognition  of  the  dominance  of  I 

4.  The  idea  of  the  League  of  Nations  gave 
further  attempts  to  preserve  legal  continuity  i 
relations. 

Col.  House's  draft  of  July  16th,  1918,  and  Prei 
first  draft,  provided  for  the  estabhshm 
institution  for  the  revision  of  treaties  to  b 
guarantee  of  the  territorial  inviolabili 

s^^sagrtsSiSSSg 
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Wilson  added  "  changes  in  present  social  and  political 
relationships  ".  Both  drafts  point  to  certain  fundamental 
guiding  lines  for  the  shaping  of  the  new  legal  order,  namely, 
to  the  principle  that  nations  shall  have  the  right  of  self- 
determination,  and  also  point  to  the  superiority  of  the  interests 
of  world  peace  over  questions  of  frontiers.  Both  drafts  provide 
for  the  same  procedure,  namely,  that  the  League  of  Nations 
shall  pass  a  resolution  for  revision  by  a  majority  of  three- 
fourths.  During  the  Peace  Conference  the  idea  of  setting  up 
machinery  for  legal  revision  of  treaties  and  of  associating  it 
with  a  guarantee  met  with  decided  opposition  from  the 
French  delegation,  which  was  antagonistic  to  attempts  to 
undermine  the  new  territorial  order  laid  down  in  the  peace 
treaties,  as  well  as  from  the  expert  of  the  United  States 
delegation,  David  Hunter  Miller. 

This  opposition  had  a  decisive  effect  on  the  future  fortunes 
of  the  new  legal  institution  in  various  respects:  as  regards 
the  scope  of  legal  relations  subject  to  revision,  the  criteria  of 
"  revisibility  ",  the  procedure,  and  the  legal  effects  of  revision 
resolutions. 

Article  19  of  the  League  Covenant  reads  as  follows:— 

'  The  Assembly  may  from  time  to  time  advise  the 
reconsideration  by  Members  of  the  League,  of  treaties 
which  have  become  inapplicable,  and  the  consideration 
of  international  conditions  whose  continuance  might 
endanger  the  peace  of  the  world." 

This  Article  contains  the  following  characteristic  elements: 
(a)  Revision  can  be  applied  to  bring  within  its  scope  not 
only  territorial  questions,  but  also  all  treaties  generally 
as  well  as  international  situations,  (b)  The  criteria  of  revision 
are  general  in  their  terms,  as  distinct  from  the  more  definite 
formulae  of  the  Wilson  and  House  drafts ;  the  place  of  "  changes 
in  racial  conditions  and  aspirations  "  and  "  changes  in  social 
and  political  relationships  "  has  been  taken  by  the  expressions 
"  treaties  which  have  become  inapplicable "  and  "  inter- 
national conditions  whose  continuance  might  endanger  the 
peace  of  the  world",  (c)  The  League's  resolutions  have  been 
deprived  of  legal  effect  both  by  being  detached  from  Article  10 
(guarantee  of  territorial  integrity)  and  by  being  given 
the  form  of  recommendations  (inviter,  to  advise)  not 
linked  with  any  sanction  in  the  event  of  non-fulfilment. 
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(d)  The  procedure  for  the  League's  acceptance  of  a  resolution 
of  recommendation  is  normal;  in  other  words,  it  requires 
unanimity,  with  the  possible  exclusion  of  the  votes  of  both 
the  interested  parties. 

The  criteria  of  revision,  which  are  the  true  material  norm 
of  Article  19,  have  been  interpreted  in  various  ways  by  experts 
in  accordance  with  their  attitude  to  the  institution  of  revision 
generally.  Fauchille,  in  his  "  Traite  du  droit  international", 
vol.  1,  part  3,  p.  395,  gave  the  following  interpretation  of  the 
word  "inapplicable":  "A  treaty  must  be  considered 
inapplicable  when  its  execution  has  become  impossible  in 
consequence  of  a  fact  independent  of  the  will  of  the  parties." 
The  committee  of  jurists  set  up  by  the  Assembly  of  the  League 
of  Nations  in  1921,  on  a  motion  presented  by  Bolivia  concern- 
ing the  revision  of  the  peace  treaty  with  Chile,  interpreted  the 
word  "  inapplicable "  in  the  following  way:  "  when  the 
state  of  things  existing  at  the  moment  of  their  (the  treaties') 
formation  has  subsequently  been  subjected  either  materially 
or  morally  to  changes  so  radical  that  it  is  beyond  all 
reasonable  possibility  of  fulfilment  ",  Fauchille's  interpreta- 
tion seems  to  reduce  the  concept  of  inapplicability  to  the 
physical  impossibility  of  fulfilment,  whereas  the  committee 
somewhat  enlarged  the  concept  by  adding  moral  responsibility. 
Both  interpretations  appear  to  be  too  narrow.  If  it  were  a 
question  of  impossibility  of  execution,  whether  physical  or 
moral,  it  is  difficult  to  understand  why  the  expression 
"  incapable  of  execution  "  was  not  used  in  the  text,  a  term 
generally  accepted  in  legal  terminology.  In  addition,  the 
opponents  of  this  interpretation  pointed  out  with  some 
justice  that  impossibility  of  execution  does  not  call  for  a 
special  revisionary  clause,  for  it  can  be  recognised  as  vis 
major  which,  according  to  general  legal  principles,  releases 
from  obligation. 

Another  and  much  wider  interpretation  of  the  criterion 
of  "  inapplicability "  was  given  by  the  German  theorist 
Boehmert  ("Der  Artikel  19  der  Voelkerbundssetzung",  Kiel, 
1934)  and  by  Prof.  G.  Scelle  in  his  '  Theorie  juridique 
de  la  revision  des  traites  ". 

Boehmert  regards  the  expression  "  inapplicable  "  as  equiva- 
lent to  the  term  "  unserviceable  "  (unbrauchbar),  and  in  his 
view  the  elements  by  which  one  has  to  judge  the  "  un- 
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serviceability  "  should  be  considerations  of  a  political  and 
ethical  nature.  (Erwaegungen  politischer  und  ethischer 
Art.) 

Prof.  Scelle  gives  the  term  "  inapplicable  "  a  still  looser 
meaning,  replacing  it  by  the  term  "re visible".  This  inter- 
pretation is  connected  with  his  theory  of  an  international 
legislature  and  his  radical  doctrine  in  the  matter  of  revision, 
to  which  reference  will  be  made  later.  Here  it  is  sufficient 
to  point  out  that  to  replace  the  term  "  inapplicable  "  by  the 
term  "  revisible  "  has  a  tautological  effect  (something  which 
is  revisible  is  subject  to  revision)  and  gives  one  carte  blanche 
in  the  choice  of  concrete  criteria. 

It  has  to  be  admitted  that  the  term  "  inapplicable  "  gives 
wide  scope  for  broad  interpretation,  since  it  does  not  indicate 
reliable  elements  for  an  estimate  of  "  inapplicability  ".  The 
body  declaring  for  revision  has  wide  freedom  to  estimate  the 
"  inapplicability  "  of  a  treaty  and  to  take  into  account  factors 
that  are  primarily  political. 

The  definition  of  the  second  case  for  revision  indicated  in 
Article  19 — "  international  conditions  whose  continuance 
might  endanger  the  peace  of  the  world  " — leads  to  the  same 
conclusion.  A  factor  threatening  the  peace  is  regarded  as  a 
sufficient  criterion  of  "  revisibility  ".  By  its  very  nature  this 
factor  is  purely  political  in  character  and  is  independent  of 
any  legal  or  ethical  views. 

In  his  work  "  Revision  of  the  Treaty  of  Versailles  "  the 
American  expert  Waldo  T.  Stephens  gives  the  following 
laconic  expression  to  this  conclusion  :-— 

'  The  employment  of  the  provisions  in  Article  19  is  a 
question  of  policy  not  of  law.  In  view  of  this  fact  the  course 
to  be  pursued  by  the  Assembly  or  by  a  League  Member  in 
dealing  with  any  question  that  may  come  within  the  scope 
of  the  article  will  be  determined  rather  by  political  factors 
than  by  legal  requirements". 

Therefore  the  decisive  criteria  for  both  cases  specified  in 
Article  19  are  political  factors  behind  which,  as  is  known  from 
all  human  history,  stand  first  and  foremost  the  real  power 
relationships.  Thus  an  objective  interpretation  of  Article  19 
leads  to  the  familiar  and  so  often  contended  maxim  "  rebus 
sic  stantibus  ". 

Because  of  the  lack  of  definite  and  strictly  denned  criteria, 
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the  revision  formula  of  Article  li)  in 
differs  in  no  way  from  the  maxim  rebus  we  stanlibtu.    Funda- 
mentally the  meaning  of  Arti<|«-  i<»  js  - 
the  maxim  the  character  of  an  i  r .  ••rtjunlv 

weakened  the  injurious  effect-  of  tti,-  maxim  i.y  transferring 
the  recognition  of  "  revisibility  "  to  an  oruMn  "trti*> 
of  nations  whose  resolutions  lur.  pawed  u 

but  on  the  other  hand  it  strengthened  the  maxim  by 
it   the    status   of   a   general    legal    prescription    reoognstQ 
implicitly  by  all  the  members  of  that  organisa? 

As  to  the  legal  effects  of  a  League  n-soli. 
revision,  the  literature  on  the  question  mainly 
that  such  a  resolution  does  not  entail  anv  l««j»alri 
and  that  the  application  of  sanctions  in  tin-  «-vmt 
being  acted  upon  does  not  arise.     Ho  .&  number  of 

advocates  of  the  doctrine  that  treaties  should  be  open  to 
revision,  among  them  Prof.  G.  Scelle,  have  h««ld  the  view  that 
non-acceptance  of  a  League  of  Nations'  recommendation  for 
revision  justifies  a  unilateral  denunciation  of  the  treaty 
in  question.  Prof.  G.  Scelle  goes  so  far  as  to  express  UM> 
view  that  a  League  revisionary  resolution  has  "  the  for 
legal  verity". 

Undoubtedly  the  doctrinal  radicalism  ot  tli.   advocates  of 
revision  has  influenced  their  attitude  on  the  question  of  tin 
legal  significance  of  revisionary  resolution-.     It  in  certainly 
difficult  to  find  either  in  Article  19  or  in  any  oth.-r  pn-«--ri|. 
tions  of  the  Covenant  any  concrete  proof  that  a  revwionary 
resolution  of  the  League  of  Nations  could  coi 
in  the  nature  of  an  internationally  legal  re*  jnthcata. 
be  taken  for  granted  that  no  State,  Ix-ing  a  member  of  i 
League   of  Nations,   would   recogn  1»   a   far-reack 

restriction  on  its  sovereignty  not  based  on 
lation.    On  the  other  hand  it  would  !••• 
the  importance  of  a  revisionary  resolution  as  a  real  po 
fact  and  as  a  quasi-legal  judgin 
that  during  the  period  when  the  League 
centre    of    Europe's    international    poht 
resolution  recommending  one  of  its  3 
territorial  or  other  concessions  in  favoi 
would  have  had  a  decisive  influence  on  t 
of  that  State  and  on  the  future  i 
other   Member   States.      This   inflnencf   would 


• 
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practicably   indistinguishable   from   the    effects    of   a    legal 
decision. 

5.  The  maxim  rebus  sic  statttibus  did  not  exert  any  influence 
on  the  shaping  of  international  legal  relations.  As  stated 
above,  it  was  not  generally  recognised,  and  whenever  it  was 
sporadically  applied  in  practice  it  was  always  contended. 

The  effects  of  Article  19  were  entirely  different.    It  is  true 
that  it  was  not  applied  within  the  framework  of  procedure 
and  organisation  provided  in  the  League  of  Nations  Covenant. 
The  fact  is  that  as  early  as  the  beginning  of  the  thirties  the 
centre  of  gravity  of  international  relations  had  already  shifted 
to  the  plane  of  direct  and  mainly  bilateral  relations  between 
States.    Yet  the  importance  of  a  legal  norm  depends  not  only, 
and  in  some  cases  not  even  mainly,  on  its  definite  application 
by  tribunals  and  organs  empowered  to  make  binding  pro- 
nouncements, but  also  on  its  influence  on  the  sense  of  right, 
on  the  legal  mentality,  and,  so  far  as  norms  of  international 
law  are  concerned,  on  the  tendencies  and  programmes  of 
national,  political  or  social  groups,  and  on  the  ambitions  of 
the  leaders  of  those  groups.    In  this  regard  Article  19  of  the 
Covenant  played  a  very  important  part  in  the  development 
of  the  political  relations  of  post- Versailles  Europe.    All  those 
States  which  had  lost  territory  as  a  result  of  the  Allied 
victory  based  their  foreign  policy  on  the  idea  of  a  revision 
of  the  peace  treaties,  Article  19  of  the  Covenant  giving  them 
legal  grounds  for  this  idea.    This  was  the  source  of  Germany's 
revisionistic   activities,   as  a  result  of  which  she  created  a 
state  of  continual  tension  in  Europe's  political  atmosphere 
even  before  Hitler  came  to  power.    Nor  is  it  to  be  wondered 
at  that  Germany's  former  ally,  Hungary,  followed  in  Germany's 
footsteps  and  developed  just  as  intensive  a  propaganda  in 
favour  of  a  revision  of  her  own  frontiers.    Taking  Article  19 
of  the  Covenant  as  its  starting  point,  but  not  going  so  far 
as  to  resort  to  the  procedure  provided  for  in  that  Article, 
this  revisionist  activity  constituted  a  splendid  preparation 
for  the  psychological  atmosphere  for  Hitler's  policy  later. 
One  of  the  most  striking  features  in  the  reaction  of  general 
political  circles  in  the  democratic  States  was  that  the  national- 
socialist  policy  of  unilateral  action  and  fails  accomplis  which, 
step  by  step,  broke  in  pieces  the  entire  work  of  the  peace 
treaties,  was  attacked  before  the  war  not  so  much  because  of 
the  injustice  of  its  aims  as  of  the  irregularity  of  its  methods. 
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Arising  out  of  this  very  circumstance,  complaint*  wer* 
made  against  the  League  of  Nations,  because  the  procedure 
of  revision  had  not  been  applied.  Naturally  them  complaint, 
started  from  the  assumption  that  the  applicatiooof  thu 
procedure  might  have  averted  Germany's  unilateral  mcithodi 
and  also,  later,  the  war. 

While,  however,  it  is  true  that  the  revisionary  procedure 
was  never  applied  by  the  League  of  Ntr  •,„  complaint* 

referred  to  are  not  in  accordance  with   the  f.i< -t.s.  in  that 
the  material  legal  idea  which  constituted  tl,,.  true  content 
of  Article  19  was  itself  in  reality  applied  more  than  once 
outside    the    bounds    of   procedure    and    organisation    bid 
clown  in  that  Article.    Among  such  cases  must  be 
the  shortening  of  the  period  of  Allied  occupation  ot 
Rhineland    and    certain    modifications    in    the    reparation* 
obligations.    But  the  revisionist  idea  of  Article  1 9  undoubtedly 
found  its  most  glaring  and  pregnantly  tragic  express^ 
two  special  cases.    These  were  the  abandon-  right 

of  punishing  German  war  criminals,   and   the  revision  of 
Czechoslovakia's  frontiers  at  Munich. 

The  first  of  these  cases  occurred  almost  on  the  morrow  of 
the  signature  of  the  Versailles  Treaty,  and  constituted  an 
important  success  for  the  Weimar  government  It  is  my 
striking  that  in  justifying  their  refusal  to  fulfil  the  obligation 
of  extradition  of  war  criminals  (Art.  228  •  VenaiUea 

Treaty)   the   German   Government    pleaded   the   factors  of 
physical  and  moral  impossibility. 

In  their  memorandum  dated  N«.veml..-:  19,  presented 

to  the  Allied  Powers,  the  German  Government  justified  the 

physical  impossibility  thus  (quoted   from   Bohmert's  work, 

"  Der  Artikel  19  Volkerbundsatzung ",  pp.  83  4  «ef ):— 

"If  .  .  .  the  German  Government   attempt.-.!   t..  take 

the  way  of  extradition  it  would  n  'room 

resistance  from  all  sides.    To  begin  wit  I 

be  necessary  to  pass  a  new  law  in  virtu-  h  one  eoa 

proceed  to  the  forced  execution  of  extrad 

Government  would  not  find  a  sufficient  majont 

National  Assemblv.  ...     But  even  if  such  a  law 


xi  C*L  i\_7J  ic*  i      j.».kju\^**»»-'*^  • 

accepted,  the  Government's  orders  with  regard  to  extra- 

.    .     .  i-.         i          • IL.I_     _/  A 


dition  would  in  reality  be  impossible  of 

officials  would  not  lend  themselves  to  the  arrest  of  A  German 
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in  order  to  deliver  him  to  the  justice  of  the  Allied  Powers. 
.  .  .  The  Government  would  be  impotent  in  face  of  such 
an  attitude". 

In  the  same  memorandum  the  German  Government  justified 
the  moral  impossibility  in  the  following  words:— 

"...  By  giving  instructions  of  this  kind  the  German 
Government  would  let  loose  a  tempest  of  indignation  so 
great  that  it  would  be  confronted  with  the  worst  of 
situations  vis-a-vis  both  the  country  and  parliament  and 
the  troops,  such  that  it  is  unnecessary  to  detail  the  con- 
sequences. .  .  .  The  Rapporteur  of  the  Central  Group  (in 
Parliament)  declared  at  a  public  session  on  October  23rd 
that  the  members  of  the  commission  are  convinced  that 
the  extradition  of  German  subjects  would  involve  the 
greatest  danger  for  all  political  life  if  not  for  the  political 
existence  of  Germany  ". 

The  writer  on  Article  19,  Bohmert,  in  the  work  just  cited, 
adds  the  following  comment,  highly  characteristic  of  the 
political  mentality  of  German  theorists:— 

"  The  Government  could  possibly,  after  overcoming  all 
the  practical  difficulties,  have  found  abjectly-thinking 
persons  ready  to  carry  out  this  order.  But  then  the 
consequence  would  have  been  its  still  more  certain  over- 
throw. The  disgraced  nation  would  have  risen  against  it. 
The  Reich  would  have  fallen  into  civil  war  and  chaos  ". 

As  is  known,  Germany  returned  the  list  of  war  criminals 
to  the  Allies  declaring  that  no  official  willing  to  carry  out  the 
extradition  could  be  found  in  Germany,  and  proposed  that 
the  trials  should  be  held  in  German  Courts.  In  a  note,  dated 
November  13th.  1920,  the  Allies  confirmed  that  they  had 
taken  cognisance  of  the  statement  that  Germany  was  not  in 
a  position  to  fulfil  her  treaty  obligations,  and  that  they  were 
prepared  to  transfer  the  relative  criminal  charges  to  German 
Courts.  The  Allies  de  facto  agreed  to  the  modification  of 
Article  228  of  the  Versailles  Treaty. 

There  is  not  the  least  doubt  that  there  could  be  no  talk 
of  either  moral  or  physical  impossibility.  The  circumstances 
to  which  the  German  Government  appealed  consisted  of 
political  and  administrative  factors,  the  elimination  of  which 
depended  solely  on  the  German  Government's  good  will. 
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One  must  accept  that  for  certain  reasons  the  Allies,  not  wishing 
to  weaken  the  Weimar  Govrrmm-nt.  r.-rkoned  with  these 
factors.  The  conception  of  "  inapplicability  "  of  the  treaty 
was  interpreted  from  a  political  an^l.-.  "Purely  political 
motives,  having  nothing  in  common  with  any  objective 
criteria,  were  the  deciding  factor  in  the  escape  from  punish- 
ment of  the  German  criminals  of  the  1914 — 18  war. 

In  this  connection  one  cannot  refrain  from  pointing  oat 
that  one  of  the  circumstances  explaining  the  orgy  of  mass 
murders  and  other  crimes  committed  by  Germans,  even  in 
the  final  phase  of  this  present  war  when  they  have  no  hope 
whatever  of  victory,  is  the  precedent  of  the  revision  of 
Article  228  of  the  Versailles  Treaty.  The  Germans  sit; 
do  not  believe  that  war  crimes  will  in  fact  be  punished. 

The  story  of  the  revision  of  Czechoslovakia's  frontiers  is  still 
fresh  in  everyone's  memory,  and  it  is  unnecessary  to  rela 
here.    Sufficient  it  is  to  recall  that  this  revision  was  ostensibly 
based  on  criteria  of  national  aspirations,  ascribed,  rightly  or 
wrongly,  to  the  majority  of  the  Sudeten  Germans.     ihi§ 
enabled  The  Times  after  the  Munich  conference  to  declare 
that  at  that  conference  justice  had  been  meted  out. 
no  one  doubts  that  in  reality  the  factors  of  political  oppor- 
tunism were  the  decisive  ones.    So  in  this  case  also  regard 
for   political   expediency   was   the   rrit«-rion   of  s   ln*y'* 
1 '  inapplicability  " .   At  the  same  time  a  second  factor  spec  lied 
in  Article  19,  namely,  danger  to  world  peace,  came  into 
question.    Germany  openly  threatened  war. 
which  this  factor  was  taken  into  consideration  made 
Munich  settlement  notorious  under  the  name  of 


ment ". 

The   Great   European   Powers  earned  out 
imposing  it  on  the  Czechoslovak  nation, 
as  a  curious  fact  that   a  year  before  the  Munich  C 
in  an  article  published  in  "  The  Hungarian  Quart 
1937,  entitled  "  The  Revision  of  Treaties  , 
Hvde  gave  expression  to  the  thought  that  as 
Power!  were  responsible  for  demarcating  the  fra 
the  first  World  War,  the  demand  for  revision  i 
to  them,  and  agreement  on  the  part  or 
interested  should  be  obtained  through 

Munich  was  the  first  experiment  in  mating  r 
territorial  system,  and  so  the  consequence 

B. 
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are  of  extreme  importance  and  are  highly  instructive  for  the 
whole  problem  of  revision.  There  can  be  no  question  that 
not  only  did  this  experiment  fail  to  save  world  peace,  but, 
on  the  contrary,  it  largely  contributed  to  the  outbreak  of  the 
second  World  War.  In  the  light  of  later  events  the  telling 
lesson  of  this  revision  derives  not  from  the  satisfaction  of 
"  national  aspirations  "  but  from  the  consequent  strengthening 
of  the  political  power  of  Germany  in  Europe  and  from  her 
conquest,  without  the  least  sacrifice,  of  one  of  the  most  decisive 
strategic  positions  possible,  which  to  a  large  extent  facilitated 
her  later  military  conquest  of  Poland,  the  Danubian  countries 
and  the  Balkans. 

In  both  the  cases  of  revision  of  treaties  just  discussed, 
the  later  consequences  proved  fatal  to  the  interests  of 
humanity  and  to  the  cause  of  world  peace.  It  would  be 
useless  to  deny  the  connection  that  exists  between  these  two 
experiments,  all  the  other  cases  of  revision  of  stipulations  in 
the  Versailles  Treaty  and  the  final  overthrow  of  the  entire 
edifice  of  the  peace  treaties  on  the  one  hand,  and  Article  19 
on  the  other.  The  idea  of  revision  anchored  in  the  League 
Covenant,  the  fundamental  statute  of  post- Versailles  Europe 
and  an  integral  part  of  the  positive  legal  order,  was 
indisputably  one  of  the  "  idees  forces  "  of  political  dynamics 
in  the  post -Versailles  period. 

6.  As  has  been  pointed  out  at  the  beginning  of  this  article, 
the  problem  of  revision  has  both  doctrinal  and  political 
aspects. 

The  doctrinal  aspect  can  be  summarised  in  the  question 
whether  revision  of  treaties  is  really  an  indispensable 
institution  of  modern  international  law. 

It  is  not  possible  in  this  article  to  review  all  the  opinions 
which  have  been  pronounced  on  this  question  in  recent  years 
in  the  literature  of  international  law.  It  need  only  be  pointed 
out  that  an  institution  of  revision  has  found  and  continues  to 
find  numerous  supporters  among  internationalists.  At  the 
last  Congress  of  International  Law  in  London  the  idea  of 
"  peaceful  change  "  was  the  subject  of  a  lively  discussion, 
and  the  opening  speaker  on  the  subject  based  his  arguments 
to  a  large  extent  on  the  work  of  Prof.  G.  Scelle  ("  Theorie 
juridique  de  la  revision  des  trait es  ").  Certainly  this  writer, 
who  is  one  of  the  most  ardent  advocates  of  an  institution 
for  treaty  revision,  has  worked  out  his  conceptions  doctrinally 
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with  great  boldness  and  consistency.    An  a; 

conceptions   will  facilitate   understanding   .  'lurtnnal 

aspect  of  the  problem  of  revision.    He  reduce*  the  problem 

of  treaty  revision  to  its  most  important  anpect . 

of  a  political  and  territorial  system,  justly  arguing  that  this 

is  the  sole  aspect  "  on  which  depends  the  question  of  war 

or  peace  ". 

Equally  with  the  legal  order  within  a  State  (eta&roes  on 
infraetatiques)  an  international  or  super-State  legal  order 
(internationaux  ou  superetatiques,  Prof.  Scelle  regard*  tbeat 
two  adjectives  as  identical)  calls  for  th  'hree 

essential    functions:     legislative,    judicial,    and    exeeir 
The  revision  of  treaties  is  classed  among  legislative  fun-ctioBf, 
"  stating  the  rules  of  behaviour  or,  if  it  is  preferred,  determining 
the  competence  of  the  subjects  of  law  "  (p.  43). 

Just  as  in  internal  law  revision  of  the  legal  order  is  an 
obligation  of  the  legislature,  which  should  be  continually 
adapting  this  order  to  "  social  necessity  ",  so  in  international 
law  the  collective  legislature  possesses  the  "  necessary  power  M 
of  continual  adaptation  of  the  international  legal  order  to 
"the  evolution  of  social  necessity".  The  pow.  uyon 

covers  all  stipulations  agreed  to  in  treaties  without  regard 
to  whether  the  treaties  are  of  a  territorial  or  other  nature 
and  whether  they  were  the  result  of  war  or  were  freely  agreed 
upon. 

In  substantiating  his  thesis  of  "the  necessary  power*1 
(competence  liee)  of  every  legislator  Scelle  remarks :- 

"  Above  the  juridical  order  there  exist*  a  natural  order, 
that  is  to  say,  an  ensemble  of  biological  laws  the  observation 
or   non-observation   of  which   decides   the   eiistfinoft  or 
the  disappearance  of  the  social  fact,  and  which,  in  eon 
sequence,  are  imposed  on  the  legislator  because  they  are 
equivalent  to  an  inevitable  nece* 
no  other  mission  than  to  translate  into  positive  law  t 
laws  of  existence  "  (p.  27).     "  Strictly  and  theoiatactJh 
validity  of  the  law  depends  ^on  ' 
harmony  with  social  necessity  "  (p.  48) 

"Social  necessity",  in  Prof.  Scelle's  understandiM.!** 
only  provides  the  motive  force  for  the  creati 
a  direct  law-creating  fact.  The  idea  of 
to    be   that   incompatibility   with   social   nee 

6(2) 
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automatically  caducity  of  a  treaty  or  of  an  entire  legal 
order.  Revision  is  rather  of  declarative  than  of  constitutional 
importance;  it  is  the  authoritative  recognition  of  legal 
changes  which  have  occurred  by  way  of  a  spontaneous 
process  dictated  by  factors  which  go  beyond  juridical  limits. 

Scelle  denies  the  axiomatic  and  absolute  character  of  the 
rule  " pacta  sunt  servanda".  "Pacts  must  be  respected  on 
the  condition  that  they  are  worthy  of  respect,  that  is  to  say, 
that  they  conform  to  the  pre-existing  rule  of  law  ".  In 
Scelle's  view  the  principle  "  pacta  sunt  servanda  "  "  is  in  real 
conformity  with  juridical  security  only  in  so  far  as  the  object 
and  the  aims  pursued  by  the  parties  are  not  themselves  anti- 
social ". 

Scelle  rejects  the  doctrine  of  State  individuality,  which 
regards  territory  as  if  it  were  one  of  the  subjective  elements 
of  the  State.  According  to  him  the  significance  of  a  change  of 
frontiers  consists  in  the  change  it  involves  of  governmental 
powers.  "...  a  treaty  which  affects  territory,  the  creation 
of  a  new  State,  the  modification  of  a  frontier,  etc.  is  classified 
as  an  investing  with,  a  deprivation  of,  a  restriction  on,  or 
an  extension  of,  governmental  power  "  (p.  54). 

The  Briand-Kellogg  Pact,  which  recognised  war  as  an 
international  delict,  brought  out  still  more  strongly  the  logical 
and  legal  necessity  of  an  institution  for  treaty  revision  as 
one  of  the  functions  of  an  international  legislature. 

"  In  the  new  international  law  which  deprives  governments 
of  the  right  of  war,  all  exits  appear  closed  and  the  evolution 
of  law  condemned.  In  face  of  the  refusal  of  the  international 
legislator  to  understand  the  necessity  for  revision,  there  would 
be  henceforth  only  a  perpetuation  of  the  letter  of  the  law. 
That  is  obviously  an  impossibility,  it  is  even  an  absurdity  ". 

The  main  weakness  of  Professor  Scelle's  conceptions  is 
that  they  do  not  correspond  with  legal  reality.  The  so-called 
classic  international  law  consists  of  concepts  and  norms 
recognised  by  all  or  by  the  majority  of  civilised  nations. 
They  are  applied  in  international  life,  and  regulate,  in  fact, 
international  relations.  If  it  is  not  to  be  pure  speculation, 
every  legal  doctrine  must  be  based  on  elements  of  reality. 
The  doctrine  analyses  synthesises  and  systematises  that 
which  already  exists  in  human  minds  as  a  law  and  which 
really  directs  human  behaviour.  Legal  concepts  are  fre- 
quently fictions,  yet  they  play  an  extraordinarily  valuable 
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part  as  mental  guides  facilitating  sound  juridical  thinking, 
and  therefore  the  legal  life  of  human 

Prof.  Scelle  by  implication  r-  <»f  Hut* 

sovereignty.    Sovereignty  connotes  above  all  else  "  th*  power 
to  define  power".    One  cannot  speak  of  the  sovereignty  of 
a  body  whose  power  is  denned  by  a  superior  body.     Bat 
sovereignty  is  a  legal  reality,  it  is  one  of  the  basic  principles 
of  international  life,  one  which,  for  good  or  evil.  regulat** 
the  legal  relations  of  States.    The  same  has  to  be  said  of  the 
rule  "  pacta  sunt  servanda".     From  time  immemorial  and 
still  to-day  it  is  a  legal  axiom  of  international  life  and  it 
deeply  rooted  in  the  legal  consciousness  of  hum.i 
national  legal  security  depends  on  the  unlawfulnea*  of  breda 
down  this  rule  by  the  direct  action  of  criteria  that  go  bef 
juridical  limits. 

While  denying  or  undermining  all  the  abo\ 
concepts  of  binding  international  law,  Prof. 
them  by  those  which  lead  to  a  monistic  worl 
regulated  by  a  super-State  legislature.    Ti 
for  the  future;  it  has  nothing  to  do  with  the  pro 


the  actually  existing  legal  order. 

As  Ions  as  State  organisations  mdepend* 
exist  in  this  world  one  has  to  reckon  wit 
two  legal  orders  which,  in  principle,  are  mdep 
other,  though  they  may  interlock. 
national  le|al  order  must  in  many  reaped 

ure 


assumptions,  methods,  functions   proure 
arrangements  from  the  internal  leaa   orde 
assimHation  of  the  two  orders  and  the  as- 
international   law  of  analogies  with   internal      *     i 
always  lead  to  the  desired  end,  and  are  often  ,ro  a 
to  the  assumptions  of  the  international  leg; 
revision  in  international  relations  as 

This  division  is  logical  and  neoe 
the  principle  of  the  superior.!?  o  ' 
of  tL  law.  But  the  »*•«* 


o    t        aw.       u  kM 

relations,  where  ^subjects  of  !»««*« 
direct  source  of  authority  and  a  law-c 
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considering  the  question  of  revision  this  difference  of  position 
strikes  the  eye  at  once.  In  internal  State  life  revision  of 
legal  relations  takes  place  normally  and  naturally  by  way  of 
legislation,  which  is  governed  by  consideration  of  the  good 
of  the  whole,  and  by  a  rightly  or  wrongly  understood  "  social 
necessity  " .  The  legislative  act  does  not  have  as  its  preliminary 
condition  a  dispute  between  two  or  more  parties  with  divergent 
interests.  In  international  life  revision  will  always  involve  a 
dispute  between  two  or  more  subjects  of  international  law, 
whether  they  exist  or  will  in  future  exist.  But  regarding 
revision  as  a  legislative  function  does  not  dispose  of  the 
cardinal  fact  that  in  every  revision  the  question  will  arise 
of  deciding  a  great  political  controversy,  and  that  one 
unavoidable  element  in  revision  procedure  is  a  conflict  of 
interests.  For  this  reason,  the  problem  of  revision  is  always 
treated  by  legal  doctrine  in  association  with  the  institution 
of  international  arbitration.  A  re  visionary  pronouncement 
is  to  be  distinguished  from  normal  arbitration  by  the  circum- 
stance that  it  does  not  depend  on  the  application  of  rules  of 
substantive  law.  But  this  difference  is  not  fundamental, 
because  as  soon  as  international  society  should  establish 
criteria  binding  on  the  revising  body,  these  criteria  would 
become  ipso  facto  an  element  of  the  positive  legal  order. 
Consequently  the  formal  difference  which  at  present  distin- 
guishes arbitration  from  revision  would  fall  to  the  ground. 

The  definition  of  revision  as  a  legislative  function  has  only 
this  one  practical  result,  that  it  liberates  one  from  the 
necessity  of  a  strict  determination  of  concrete  criteria.  The 
legislator  at  the  higher  level  of  constitutional  legislation  is 
not  bound  by  a  pre-established  criterion.  That  is  why 
Prof.  Scelle  is  able  to  confine  himself  to  such  a  general  formula 
as  "  social  necessity  ".  But  if  one  returns  to  the  plane  of 
international  arbitration,  which  is  the  only  real  basis  for  a 
revising  institution,  then  "  social  necessity "  cannot  be 
regarded  as  a  criterion  at  all. 

If  one  takes  the  ordinary  meaning  of  the  term  "  social 
necessity  "  it  means  only  social  needs.  Social  needs  can  be 
more  or  less  justified  and  important,  and  the  methods  of 
satisfying  them  may  be  good  or  bad. 

A  revision  formula  based  on  the  principle  of  adapting  the 
positive  legal  order  "  to  the  evolution  of  social  necessity," 
iu  other  words  to  changes  in  actual  needs,  is  very  little 
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different  from  the  maxim  rebus  sic  stanlibtu.    For  this  ™»^m 
also  had  in  mind  only  such  changes  as  create  new  needs,  tn 
other  words,  it  also  is  based  on  "  th- 
necessity".     So  all  the  charges  which  Prof.  Scelle  brinp 
against  that  maxim  are  applicable  to  his  revision  formula. 

However,  from  the  aspect  of  a  binding  international  legal 
order  the  chief  objection  to  every  revision  formula  giving 
unlimited  power  to  the  revising  body  (including  pow- 
questions  of  territory  and  political  system)  is  that  n  iTjioo 
may  lead  to  the  annihilation  of  the  actual  subject  of  inter- 
national law  itself,  or  to  such  an  amputation  of  it  as  threatens 
its  further  existence. 

If  the  object  of  the  Munich  Conference  had  been  not 
Czechoslovakia  but  Austria,  the  territorial  revision  effected 
at  that  conference  would  have  led  to  the  incorporation  of 
the  sovereign  Austrian  State,  an  equal  member  of  the 
community  of  nations,  in  the  German  Reich ;  in  other  words, 
to  the  annihilation  of  a  subject  of  international  law.  The 
revision  of  the  frontiers  of  Czechoslovakia  by  the  incorporation 
of  the  so-called  Sudetenland  in  Germany  so  completely 
undermined  the  foundations  of  that  State's  existence  that  it 
lost  its  independence  soon  afterwards. 

International  law  is  based  on  the  principle  of  the 
existence  of  equal  and  sovereign  States. 
indissolubly  bound  up  with  the  concept  of  the  &•*«_ 
subject  of  international  law  that  to  hand  over  I 
dispose  of  territory  to  any  organ  of  international 
would  be  contradictory  to  the  very  nature  of 
and  equivalent  to  its  renunciation  of  the  right 
a  member  of  international  society. 

There  remains  the  argument  e  contrary  adduct 
Scelle   and   highly   popular  among  advocates 
Prof.  Scelle  argues  that  after  war  has  been  r 
international  delict  and  States  have  been  de 
"power  of  making  war",   if  it  were  impoasib 
treaties  they  would  become  perpetual,  which  w 
an  impossible  and  even  absurd  situatH 
assumes  that  before  the  Briand-Kellogg 
legal  way  out;  an  alternative  to  voluntary 

This  line  of  argument  is  not  convin.-n 
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upholding  the  law  "  (Brier ly).  War  has  never  been  recognised 
as  legal  when  it  was  begun  owing  to  a  refusal  to  cede  part  of 
a  territory,  or  a  refusal  to  agree  to  incorporation,  despite  the 
fact  that  considerations  of  "  social  necessity  "  might  have 
justified  the  demand  of  cession  or  incorporation.  In  principle, 
both  theory  and  practice  have  long  treated  war  not  as  a 
legal  act  but  as  a  fact  breaking  the  continuity  of  the  legal 
order.  The  leaders  of  nations  have  always  tried  to  throw  the 
responsibility  for  a  war  on  the  opposing  party.  Even  Hitler, 
though  he  glorified  aggressive  war  in  "  Mein  Kampf ",  always 
represents  this  war  as  imposed  on  the  German  nation  by  its 
enemies.  So  there  can  be  no  talk  of  war  having  ever  been 
regarded  as  a  legal  alternative  to  voluntary  revision. 

It  is  a  sound  point  that  the  lack  of  revision  gives  treaties 
legally  a  quality  of  permanence.  But  if  one  is  to  seek  an 
analogy  in  internal  law,  is  the  situation  any  different  in  regard 
to  constitutional  rule  in  internal  legal  order  ?  It  is  true  that 
a  constitution  usually  provides  for  the  possibility  of  changes  in 
the  constitution  itself,  usually  by  a  qualified  majority,  but 
the  constitutional  rule  as  such — the  principle  that  legislation 
should  be  along  lines  in  conformity  with  the  constitution — 
is  regarded  as  inviolable  in  every  internal  order.  Pacta  sunt 
servanda  is  the  constitutional  rule  of  international  life.  The 
procedure  for  changes  in  the  international  legal  order  is  more 
difficult,  because  it  calls  for  voluntary  agreement  in  regard 
to  factors  independent  of  one  another.  In  practice,  this  leads 
at  times  to  conflicts,  which  may  end  in  war.  But  the  same 
is  true  of  the  internal  legal  order.  Here  also,  against  the 
background  of  constitution  rule,  conflicts  arise  among  social 
groups,  which  at  times  end  in  revolution.  It  is  difficult  to 
say  whether  in  this  respect  the  state  of  affairs  is  less  satis- 
factory in  the  international  than  in  the  legal  order.  If  one 
counts  the  number  of  revolutions  and  the  number  of  wars 
through  which  civilised  humanity  has  passed,  in  all  probability 
the  figures  will  not  be  widely  divergent.  The  lack  of  an 
alternative  to  revolution  in  internal  life  consistent  with  the 
permanent  character  of  the  constitutional  rule  is  no  less 
absurd  from  the  viewpoint  of  legal  doctrine  than  the  lack  of 
an  alternative  to  war  in  the  international  legal  order — a  lack 
which  leads  to  the  permanent  character  of  treaties. 

7.  The  political  aspect  of  the  problem  of  revision  can  be 
primarily  summed-up  in  two  points:  (1)  whether  revision 
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does  in  fact  conduce  to  the  avoidance  of  wars,  an 

it  becomes  a  factor  for  legal  security  and  the  stabilisation  of 

relations  in  international  life. 

The  advocates  of  revision  represent  the  first  point  more 
or  less  along  the  following  lines:  the  cause  of  war  is  the 
tendency  to  achieve  particular  ends  which  are  the  object  of 
the  aspirations  or  needs  of  the  particular  nation ;  if  these  needs 
and  aspirations  were  recognised  as  just  under  a  revisionanr 
procedure  and  were  satisfied  the  reason  for  war  would  be 
gone ;  if  the  demands  based  on  these  aspirations  and  needs 
were  rejected  under  re  visionary  procedure  the  solid  opposition 
of  the  entire  international  society  would  restrain  the 
aggressor  from  starting  a  war. 

However,  this  argument  is  too  rationalistic  and 
So  far  in  the  history  of  humanity  wars  aimed  at  satisfying 
just    aspirations   or   the   fundamental   needs  of  the  great 
masses   of  a   particular   nation   have   been    th«-   exception 
rather  than  the  rule.     Confining  oneself  to  the  past   150 
years,  in  other  words,  to  a  historical  period  in  which  the  aims 
of  the  masses  of  the  people  have  had  a  greater  influence  < 
governmental  policies  than  in  preceding  centuries,  one  most 
come  to  the  conclusion  that  the  most  sanguinary  and  dcspstlls 
wars  of  all  were  not  caused  at  all  by  a  struggle  t 
definite  aims  intended  to  satisfy  national  aspirations 
necessities.    On  the  contrary,  they  were  caused 
of  most  heterogeneous  factors,  among  which  emot 
prestige    considerations    and,  finally,  ideologies  pfcw 
important  r61e.     The  famous  saying  of  Joseph 
that  the  real  spring  of  human  behaviour  i 
feelings,  emotions  and  prejudices,  finds  il 
tion  in  the  genesis  of  the  majority  of  wars 
Irrational  and  emotional  factors  have  alwayi 
influence  on  the  mass  of  humanity  than  r 
based  on  a  consideration  of  gain  and  risk. 
that  humanity  will  change  radically  in  t 
immediate  future. 

But  even  if  one  admits  that  it  ..DOS 
by  the  introduction  of  a  revising  inst 
the  criteria  for  revision  comes  up  against  msnpes 


treaties",  "international  conditions  menacing 
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the  world  ",  and  "  social  necessity  ",  lead  to  the  factor  of 
political  opportunism ;  in  other  words,  to  a  resurrection  of  the 
maxim  rebus  sic  stantibus.  The  revising  body,  which  comes  to 
decide  the  fate  of  nations  and  States  by  the  light  of  such 
general  criteria,  will  be  compelled  to  reckon  primarily  with 
the  actual  political  situation  dictated  by  force  relationships. 
Munich  is  a  warning  against  revision  dictated  by  opportunism 
and  based  on  political  factors. 

If  it  is  a  matter  of  discovering  concrete  criteria  dictated 
both  by  the  good  of  the  community  of  nations  and  by  the 
just  interest  of  the  particular  nations,  the  only  solution  which 
can  be  justified  by  international  ethics  out  of  all  those  which 
have  been  proposed,  is  to  rely  on  national  aspirations  as 
expressing  the  nations'  right  to  self-determination.  This 
solution  figures  in  House's  first  plan.  Wilson  added  to  it 
the  factors  of  social  ideals  and  political  aspirations.  These 
latter  are  difficult  to  recognise  as  a  just  criterion,  because 
they  would  imply  the  possibility  of  revision  on  the  ground 
that  certain  groups  in  the  population  of  a  given  State  have 
other  political  and  social  tendencies  than  those  shared  by  the 
majority  of  the  population,  or  alternatively,  that  they 
sympathise  with  the  political  or  social  system  of  a  neighbouring 
State.  Naturally,  such  a  criterion  of  revision  is  unthinkable. 

Apart  from  the  thesis  of  the  absolute  value  of  a  human 
being,  which  constitutes  the  basic  principle  of  Christianity, 
the  principle  of  a  nation's  right  to  determine  its  own 
destiny  is  the  greatest  ethical  idea  which  has  so  far  emerged 
from  the  history  of  human  civilisation.  Its  triumphal  march 
began  in  the  nineteenth  century.  The  World  War  of  1914 — 18 
was  fought  under  its  banner.  The  peace  treaties  after  that 
war  were  the  first  attempt  to  realise  the  principle  on  a  large 
scale.  National  aspirations  were  taken  as  the  basis  of  Europe's 
new  territorial  system.  Nonetheless,  the  experiences  of  the 
post- Versailles  period  and  of  the  present  world  war  teach  one 
that  besides  the  criterion  of  national  aspirations  other  factors 
also  must  be  taken  into  account  when  territorial  affairs  are 
under  discussion. 

Above  all,  the  absolute  and  consistent  application  of  the 
criterion  of  national  aspirations  is  in  reality  impossible, 
and  would  be  bound  to  lead  to  the  complete  disintegration 
of  almost  every  State  in  Europe.  In  almost  every  State 
there  are  national  groups  which  differ  from  the  majority 
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of  the  population.  These  groups  either  constitute  enclaves 
or  are  situated  on  the  periphery  of  the  particular  State  and  are 
frequently  akin  to  neighbouring  nations.  This  is  the  situation 
of  the  Basques,  the  Bretons  and  the  Alsatians  in  France, 
the  Lusatian  Serbs  in  Germany,  the  Ukrainians  and  White 
Ruthenians  in  Poland,  and  numerous  nationalities  in  Russia. 
There  are,  too,  certain  national  differences  even  in  Great 
Britain  between  the  English,  the  Scots,  and  the  Welsh. 
In  the  main,  the  tendencies  of  these  various  groups  do 
not  go  beyond  the  bounds  of  their  cultural,  lingual  and 
administrative  interests.  But  from  time  to  time  the  feeling 
of  distinctive  nationality  increases  in  intensity  and  leads  to 
the  emergence  of  political  movements.  Is  it  thinkable  that 
the  aspirations  of  all  these  groups,  brought  at  such  moments 
to  the  international  forum,  could  be  regarded  as  sufficient 
cause  for  the  revision  of  the  territorial  limits  of  States  and 
lead  to  their  dismemberment,  or  to  the  formation  of  politically 
independent  enclaves  within  the  body  politic  ? 

In  this  connection  one  has  to  bear  in  mind  the  factor  of 
fluctuation  of  the  aspirations  of  certain  groups.  Between 
the  two  world  wars  one  witnessed  changes  in  the  moods  and 
tendencies  of  various  national  groups.  A  striking  example 
is  provided  by  the  Alsatians,  who  enthusiastically  welcomed 
their  re-incorporation  with  France,  yet  who,  a  few  years  later, 
influenced  by  political  and  religious  factors,  began  to  reveal 
strong  sympathies  for  an  autonomous  movement  aiming  at 
Alsace's  separation  in  one  form  or  another  from  the  political 
or  administrative  structure  of  France.  Hitler's  advent  to 
power  in  Germany  sobered  the  Alsatians  and  the  autonomists 
began  to  lose  influence.  Similar  fluctuations  were  to  be 
observed  in  the  attitude  of  the  German  minority  in  Czecho- 
slovakia and  among  the  people  of  Austria.  The  separatism 
of  the  Sudeten  Germans  and  the  movement  to  link  up  with 
Germany,  which  developed  among  part  of  this  people,  came 
into  being  only  in  the  last  few  years  before  Munich.  In 
Austria  there  was  a  strong  development  of  enthusiasm  for 
incorporation  with  Germany  after  the  first  World  War,  but 
it  died  down  to  a  large  extent  during  the  period  of  economic 
consolidation,  only  to  revive  again  during  the  period  of 
economic  crisis  and  find  expression  in  the  plan  for  a  customs 
union  with  Germany.  Hitlerism  had  its  repercussions  in 
Austria,  as  one  knows,  but  at  the  same  time  it  caused  both 
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the  democratic  and  the  clerical  elements  to  begin  an  active 
struggle  against  incorporation  with  the  Reich.  That  struggle 
only  ceased  when  Hitler  annexed  Austria  outright.  The 
practical  consequence  of  the  recognition  of  every  change 
in  national  aspirations  as  a  revision  criterion  might  well  be 
that  the  revising  body  would  have  to  change  the  map  of 
Europe  every  few  years. 

To  this  must  be  added  the  circumstance  that  the  irredentist 
and  separatist  movements  were  stimulated  not  only  by 
German,  Hungarian  and  other  propaganda,  but  also  by 
economic  pressure  and  by  a  particular  national  minority 
being  placed  in  a  position  of  material  dependence.  In  1934 
Hitler  introduced  the  "  Tausend  Mark  Sperre  "  (1,000  Mark 
Embargo)  which  stopped  the  tourist  traffic  from  Germany 
to  Austria  and  won  tens  of  thousands  of  adherents  for  the 
incorporation  of  Austria  with  Germany.  In  Upper  Silesia 
the  German  industrialists  employing  Polish  workers  exploited 
their  position  in  order  to  denationalise  the  Polish  children, 
who  were  compelled  to  attend  German  schools.  To-day  the 
great  States  have  in  their  hands  such  powerful  economic, 
technical  and  psychological  means  of  exerting  influence  on 
the  masses  that  the  creation  of  "  national  aspirations  "  is 
in  certain  cases  only  a  matter  of  applying  these  methods. 
Could  such  artificially  created  changes  in  aspirations  also  be 
regarded  as  a  basis  for  revision  ? 

It  is  difficult  to  conceive  how  the  process  of  territorial 
revision  could  be  based  only  on  the  one  factor  of  national 
aspirations,  without  taking  into  account  economic,  political, 
geographical,  cultural  and  historical  factors,  and  above  all 
the  interests  of  the  entire  population  with  which  the  particular 
national  group  had  hitherto  been  politically  associated. 
The  majority  of  the  population  of  Azerbaidjan,  for  example, 
consists  of  tribes  which  also  inhabit  the  neighbouring 
territory  of  Iran.  Would  a  movement  to  create  an  independent 
State  of  Azerbaidjan  be  a  sensible  reason  for  a  revision  of 
territorial  relationships,  despite  the  fact  that  Azerbaidjan, 
with  its  capital  of  Baku,  is  the  chief  source  of  oil  supplies 
for  all  the  enormous  area  of  Soviet  Russia  ? 

In  a  work  devoted  to  territorial  conflicts  (Das  Problem  der 
Territorialkonflikte-Paris  und  Amsterdam),  Mr.  R.  Flaes  thus 
formulates  the  conclusions  he  reached  on  the  basis  of  extensive 
and  exhaustive  investigations: — 
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"  Territorial  conflicts  are  political  conflicts,  it  is  impossible 
to  find  for  them  a  solution  based  on  generally  accepted 
criteria  because  of  the  absence  of  any  foundation  on 
which  legal  norms  could  be  constructed;  no  two  cases 
would  be  identical  and  there  is  no  possibility  of  formulating 
even  a  single  indisputable  requirement  ". 

The  impossibility  of  finding  an  objective  criterion  leads 
to  the  situation  that  a  revision  of  territorial  rights  will  hardly 
ever  be  accepted  by  the  party  which  loses  in  the  territorial 
dispute  as  an  objective  and  just  settlement.  The  subjective 
feeling  of  wrong  will  remain  as  an  emotional  basis  for  tension 
and  later  armed  conflicts.  In  face  of  this  it  is  doubtful 
whether  revision  will  conduce  on  a  long-term  view  to  an 
avoidance  of  wars,  even  if  a  concrete  settlement  of  the  dispute 
is  reached. 

8.  The  second  factor  in  the  political  aspect  of  the  problem 
of  revision,  namely,  the  question  whether  a  revising  institution 
will  conduce  to  legal  security  and  the  stabilisation  of  inter- 
national relations,  is  no  less  fundamental.  Wherever  there 
are  victors  and  vanquished  there  is  an  inevitable  tendency 
among  the  latter  to  attempt  to  recover  their  lost  territories. 
The  general  and  legally  ineffective  terms  in  which  Article  19 
is  formulated  conduced,  thanks  to  its  political  implications, 
to  Germany  starting  a  genuine  psychological  war,  waged 
on  all  the  fronts  of  world  policy,  sometimes  with  great 
success.  That  war  preceded,  prepared  the  ground  for, 
and  greatly  facilitated  Hitler's  policy  of  unilateral  acts, 
blackmail,  and,  finally,  aggression.  For  twenty  years  Europe 
lived  in  a  state  of  uncertainty  and  continual  political  tension. 
Over  every  smaller  State  hung  a  Damocles  sword  of  revision, 
and  in  the  end,  in  1938,  that  sword  fell  on  Czechoslovakia. 
The  prophetic  words  pronounced  by  David  Hunter  Miller, 
an  expert  of  the  United  States  delegation  to  the  Peace 
Conference,  came  true  in  all  respects  :— 

"...  the  revision  principle  would  legalise  agitation  in 
Eastern  Europe  and  lead  to  a  future  war.  If  the  conference 
should  adopt  the  principle  of  treaty  revision  to  allow  for 
future  alterations  of  territorial  boundaries,  it  would  tend 
to  make  the  dissatisfaction  permanent,  compel  every 
Power  to  engage  in  propaganda  and  irredentist  agitation". 

After  this  war  there  will  be  essentially  no  justification  for 
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expecting  any  other  effects  from  the  eventual  establishment 
of  a  revising  institution,  especially  if  it  were  to  be  endowed 
with  legal  and  executive  machinery.  There  cannot  be  the 
least  doubt  that,  having  before  its  eyes  the  prospect  of  a 
revision  based  on  legal  norms,  every  one  of  the  Governments 
of  States  which  lose  territory  at  the  end  of  this  war  would 
base  all  its  foreign  policy  on  the  aim  of  recovering  those  lost 
territories.  This  would  not  conduce  either  to  legal  security 
or  to  the  pacification  of  international  relations,  but  would 
be  a  hindrance  to  the  constructive  co-operation  of  nations 
and  the  development  of  international  solidarity. 

9.  The  present  war  has  demonstrated  that  the  small  nations 
are  threatened  in  their  very  existence.  They  do  not  possess 
the  mighty  material  and  human  potentials  necessary  to  wage 
modern  war,  and  so  they  will  be  without  the  most  important 
instruments  for  defending  their  rights.  It  is  true  that  the  small 
nations  can  form  federations,  that  they  can  unite  in  military 
alliances,  but  this  road  is  extremely  difficult  both  technically 
and  politically.  In  consequence,  to  the  small  nations  legal 
security,  stabilisation  of  relations  and  certainty  of  the  morrow 
are  of  immeasurably  greater  importance  than  to  the  Great 
Powers.  For  the  small  nations  the  maintenance  of  the 
fundamental  pillars  of  international  law  as  they  have  existed 
hitherto  is  a  question  of  life  or  death.  Possibly  the  concept 
of  State  sovereignty,  which  is  so  frequently  challenged  these 
days,  is  the  last  defensive  rampart  of  the  small  nations. 

The  eventual  inclusion  of  a  revision  clause  in  the  constitution 
of  the  new  international  organisation  would  bring  the  small 
nations  face  to  face  with  the  following  alternatives:  either 
to  refrain  from  entering  this  organisation  and  thus  give  up 
the  advantage  of  possible  defence  against  the  aggression  of 
neighbour  States,  or  else  to  join  the  organisation  and  lay 
themselves  open  to  the  danger  that  the  revising  body  of  the 
organisation  would  one  fine  day  pronounce  that  the  small 
nation  had  ceased  to  exist  as  an  independent  subject  of 
international  law,  or  that  it  had  lost  part  of  its  territory, 
possibly  the  most  valuable  and  most  essential  part,  in  ensuring 
the  independent  existence  of  the  nations. 

It  can  be  said  without  hesitation  that  no  such  alternatives 
confront  the  Great  Powers.  Can  it  be  conceived  that  any 
Great  Power  would  be  dismembered  or  deprived  of  part  of 
its  territory  by  a  process  of  revision  procedure  ?  For  instance, 
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can  one  imagine  Russia  agreeing  to  the  separation  from  her 
of  Azerbaidjan,  seeing  that  that  country  provides  the  greater 
part  of  the  oil  Russia  needs  ?  Can  one  imagine  Russia 
agreeing  to  the  separation  of  the  Ukraine,  which  links  her 
with  the  Black  Sea  and  supplies  her  with  enormous  natural 
wealth  ?  Not  so  long  ago  Winston  Churchill  declared  that 
he  had  no  intention  of  presiding  over  the  liquidation  of  the 
British  Empire.  It  is  difficult  not  to  applaud  that  declaration, 
when  one  recalls  what  tremendous  services  the  British  Empire 
has  rendered  to  civilisation.  But  at  the  same  time  it  is  the 
answer  to  the  question  whether  Great  Powers  would  agree 
to  render  their  territorial  structure  dependent  on  an  inter- 
national revising  body.  It  is  difficult  not  to  think  that  if 
revision  procedure  was  applied  to  one  of  the  Great  Powers  it 
would  withdraw  from  the  international  organisation. 

Formally  a  revision  clause  places  all  nations  in  an  identical 
position.  But  fundamentally  it  connotes  the  placing  of  the 
destinies  of  the  small  nations  in  complete  dependence  on  the 
policies  of  the  Great  Powers,  while  annulling  the  guarantees 
which  arise  from  the  legal  equality  of  great  and  small  nations. 

In  the  opinion  of  enthusiasts  for  an  institution  for  territorial 
revision  its  non-existence  constitutes  a  hiatus  in  the  inter- 
national legal  order.  An  objective  and  sober  estimate  of  the 
factors  influencing  the  shaping  of  international  relations 
indicates,  however,  that  if  this  hiatus  were  rilled  in  that  way 
it  would  create  greater  dangers  to  peace  and  the  development 
of  international  solidarity  than  if  the  present  principle  of  the 
inviolability  of  the  constitutional  rule  of  international  life— 
pacta  servanda  sunt — should  be  maintained. 

One  must  completely  reconcile  oneself  to  the  thought 
that  legal  totalism — the  provision  of  laws  to  cover  all  the 
loose  ends  in  human  relations — is  by  no  means  a  panacea 
for  all  humanity's  ills.  Truly  law  is  a  powerful  force  in  the 
dynamics  of  human  relations,  but  it  is  not  the  only  one  and 
frequently  it  is  not  the  decisive  one.  Beside  it  there  must 
always  be  the  influence  of  other  factors  of  human  make-up, 
changing  the  most  permanently  stabilised  legal  order,  often 
to  the  detriment  of  humanity,  but  often  also  to  its  benefit. 

10.  Having  thus  established  all  the  doctrinal  factors  which 
tell  against  an  institution  for  treaty  revision,  and  having 
pointed  out  the  political  dangers  associated  with  such  an 
institution,  one  would  not  desire  to  give  the  impression  that 
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one  regards  the  revision  of  treaties  and  international  situations 
as  a  procedure  which  is  undesirable  in  all  circumstances, 
whether  from  the  viewpoint  of  doctrinal  orthodoxy  or  from 
that  of  political  expediency. 

Within  certain  bounds  and  under  definite  conditions  it  is 
possible  to  conceive  of  the  establishment  of  a  revision  pro- 
cedure agreed  to  by  members  of  an  international  organisation, 
or  by  the  members  of  a  certain  group  of  States. 

The  prerequisites  to  the  introduction  of  such  a  procedure 
would  be  as  follows: — 

(1)  Such  a  procedure  should  necessarily  be  regarded  as 

dealing  with  a  dispute,  a  lawsuit,  similar  in  all 
respects  to  arbitration  procedure,  and  excluding  all 
factors  approximating  it  to  the  status  of  legislation. 

(2)  The  procedure  should  not  be  concerned  with  territorial 

changes  or  the  restriction  of  the  political  inde- 
pendence of  States;  in  other  words,  with  those 
cases  in  which  the  effect  of  a  revisionary  pro- 
nouncement would  be  that  a  State,  as  the  subject 
of  international  law,  would  suffer  a  curtailment  of 
one  of  the  basic  elements  of  its  individual  existence. 

(3)  It  would  be  necessary  to  work  out  and  establish  a 

system  of  norms  regulating  causes  and  criteria  of 
revision,  a  sort  of  code  of  substantive  law,  binding 
on  the  tribunal  making  the  revisionary  pronounce- 
ments. 

(4)  The  scope  of  affairs  embraced  by  such  a  procedure 

should  be  strictly  delimited  but  could  be  very 
extensive  and  would  in  particular  embrace  economic 
affairs  and  communications,  the  question  of  the 
rights  of  citizens  of  each  country  in  the  territory  of 
another  country,  the  question  of  various  kinds  of 
international  liabilities  or  other  kinds  of  unilateral 
obligations,  etc. 

(5)  A  code  of  substantive  law  drawn  up  in  advance  would 

exclude  all  arbitrariness  and  action  governed  by 
political  opportunism.  It  would  constitute  a  sort 
of  constitutional  law  for  international  relations. 

The  difference  between  normal  arbitration  procedure  and 
revision  procedure  would  consist  in  the  circumstance  that  in 
the  first  case  the  tribunal  pronouncing  judgment  would  apply 


REVISION  OF  TREATIES  AND   INTERESTS  OF  PIACS        97 


definite  and  individual  precepts  of  law  arising  out  o 
agreements,  customary  law,  etc.,  while  in  toe  second  case, 
in  the  event  of  the  existence  of  actual  circumstances  con- 
stituting a  reason  for  the  initiation  of  the  revision  procedure, 
it  would  be  entitled  to  effect  a  change  in  legal  status  in  t  h»- 
light  of  general  criteria  established  in  advance  in  the 
above-mentioned  code. 
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THE  STATUS  OF  CONSULS  IN  INTERNATIONAL  LAW 
ATTEMPTS  AT  CODIFICATION 

DR.  CHARLES  POZNANSKI 

IN  1927  the  Experts'  Committee  summoned  by  the  League 
of  Nations  to  carry  out  the  codification  of  International  Law 
began  its  work.  This  Committee,  composed  of  jurists,  busied 
itself,  among  other  matters,  with  the  problem  of  the  legal 
status  of  Consuls,  their  rights,  their  immunities  and  their 
functions. 

The  period  which  followed  the  conclusion  of  the  1914 — 1918 
war  in  a  way  initiated  a  new  era  of  development  of  the 
institution  known  as  the  consulate.  It  appeared  to  be  logical, 
therefore,  that  this  was  the  right  moment  to  lay  down  new 
legal  rules  adapted  to  the  conditions  of  modern  life,  to  the 
new  requirements  and  to  the  new  functions  which  fell  to  the 
lot  of  consuls. 

The  institution  of  consulates  is  probably  one  of  the  most 
ancient  in  International  Law.  Some  writers  put  its  origin 
as  early  as  the  pre-Christian  era  and  find  it  in  the  functions 
of  judges  in  the  special  judicature  instituted  in  some  countries 
for  aliens  (for  example,  the  special  rights  granted  to  the 
Greeks  in  Egypt  in  the  sixth  century  B.C.).  Consuls,  however, 
did  not  appear  in  a  more  permanent  form  in  the  Near  East, 
until  the  twelfth  and  thirteenth  centuries  after  the  Crusades, 
during  the  period  of  the  prosperous  days  of  the  Italian 
Republics,  and  the  growth  of  French  Mediterranean  cities. 
At  that  time  a  consul  was  judge  as  well  as  protector  of 
his  compatriots.  The  institution  of  the  consulate  repched 
full  development  in  the  fifteenth  century  when  Christian 
States  obtained  for  their  consuls  from  the  Moslem  countries 
of  the  Near  East  far-reaching  rights  based  on  "  capitulation  " 
agreements.  In  these  countries  the  consul  frequently  played 
an  important  part  in  international  relations.  His  authority 
as  judge  of  his  compatriots  as  well  as  his  position  as  their 
protector  made  his  post  an  important  one. 

The  institution  of  the  consulate  was  brought  from  the  East 
to  Europe  in  the  middle  of  the  fifteenth  century,  the  consuls 
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carrying  out  similar  functions  there  and — from  the  very 
beginning  up  to  the  sixteenth  century — acting  also  as  judges. 

The  fifteenth  and  sixteenth  centuries  were  a  definite 
period  of  development  in  the  institution  of  the  consulate. 
But  with  the  gradual  installation  in  all  countries,  from  the 
seventeenth  century  onwards,  of  permanent  diplomatic 
representatives,  the  part  played  by  consuls  began  to  be 
eclipsed. 

The  scope  of  consular  powers  also  decreased  gradually 
from  the  time  when  the  doctrine  of  State  sovereignty  began 
to  grow  up  and  when,  in  consequence,  the  jurisdiction  of  the 
consul  as  a  judge — at  that  time  his  most  essential  function — 
began  to  diminish. 

From  the  end  of  the  nineteenth  century,  on  the  other  hand, 
the  institution  of  the  consulate  entered  upon  a  new  era  of 
development.  The  intensive  industrial  development  of 
Europe  and  the  development  of  international  trade  and 
shipping  all  contributed  to  the  increase  in  importance  of  the 
r61e  of  consuls. 

The  period  after  the  war  of  1914 — 1918  saw  a  further 
growth  in  importance  of  the  functions  of  consuls,  when  mass 
migrations  of  wage-earners  created  many  new  problems.  The 
essential  function  fulfilled  by  consuls  from  time  immemorial 
was  the  protection  of  the  interests  of  their  compatriots  in 
foreign  countries.  In  olden  times  the  number  of  compatriots 
permanently  settled  abroad  under  consular  protection  was 
comparatively  small.  They  were  for  the  most  part,  if  not 
exclusively,  merchants — wealthy  and  efficient.  In  the 
twentieth  century  the  situation  has  changed.  The  consul  of 
modern  times  is  responsible  for  the  protection  of  masses 
numbering  often  many  thousands  of  his  compatriots — -workers, 
artisans,  agricultural  labourers,  farmers,  seamen,  etc.  He 
must  understand  social  problems,  be  conversant  with  questions 
concerning  the  protection  of  labour,  social  insurance,  and  the 
like. 

Further,  after  the  First  World  War  (1914—1918)  there  was 
a  sudden  development  of  the  means  of  communications, 
which  was  followed  by  an  increase  in  travel  as  well  as  by  a 
growing  exchange  of  international  relations  in  the  fields  of 
science,  art  and  cultural  interests.  The  scope  of  international 
contacts  was  widely  extended.  To-day  these  relations  are 
by  no  means  limited  to  mere  political  representation  carried 
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out  by  diplomats.  Every  country  aims  at  being  represented 
in  a  foreign  State  not  only  in  relation  to  its  Head  and  its 
Government,  but  also  in  relation  to  the  whole  of  the  people 
and  all  the  component  elements  which  make  up  the  nation : 
the  legislature,  the  press,  local  government,  commercial 
industrial  and  financial  circles,  literary,  artistic  and  scientific 
spheres,  as  well  as  religious  organisations,  trade  unions,  etc. 

To-day  States  regulate  not  only  mutual  political  relations 
by  means  of  treaties  of  alliance  and  friendship,  economic 
relations  by  means  of  commercial  and  settlement  treaties, 
but  also,  by  means  of  international  conventions,  a  number 
of  new  spheres  of  international  life,  such  as  air  and  railway 
traffic,  health,  migration,  legal  assistance,  cultural  co-operation, 
etc.  The  scope  of  mutual  relations  between  countries  has 
considerably  extended.  The  diplomatic  representative  of  a 
country  watches  over  these  relationships  in  the  capital,  while 
in  the  provincial  towns  the  same  functions  are  carried  out 
on  his  behalf  by  the  consuls. 

In  addition,  in  order  to  secure  for  their  citizens  domiciled 
abroad  the  most  efficient  assistance  and  protection,  some 
countries  have  gradually  entrusted  their  consuls  with  an 
ever-increasing  range  of  powers.  In  the  nineteenth  and 
especially  at  the  beginning  of  the  twentieth  century,  the 
consul  acted  as  public  notary,  registrar,  official  translator; 
he  represented  beneficiaries  in  the  administration  of  estates, 
claimants  for  compensation  for  injuries  sustained  in  the 
course  of  employment,  and  so  on. 

It  will  be  seen,  therefore,  that  within  the  last  seven 
centuries  the  institution  of  the  consulate  has  passed  through 
various  phases  of  development. 

What,  then,  were  the  legal  foundations  on  which,  throughout 
these  centuries,  the  consular  institution  was  based — an 
institution  which  has  played  such  an  important  part  in 
international  life  ? 

It  was  during  these  centuries  that  gradually,  side  by 
side  with  the  development  of  the  consulates,  there  grew  up 
a  system  of  international  custom.  Each  new  step  taken 
in  the  sphere  of  consular  relations  between  two  States  gave 
rise  in  course  of  time  to  a  usage  also  recognised  by  all 
other  States.  Later,  when  some  countries  began  to  regulate 
their  mutual  consular  relationships  by  means  of  special 
agreements,  this  or  that  principle  accepted  by  two  States 
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in  a  bilateral  agreement  was  frequently  accepted  "  viafacti  " 
by  other  States  and  gradually  became  the  custom.  It  is 
obvious  that  the  most  favoured  nation  clause  stipulated 
by  a  number  of  States,  especially  during  the  last  century, 
played  an  important  part  in  the  creation  of  international 
custom.  Thus  in  the  course  of  centuries  there  was  an  accumu- 
lation of  legal  rules  which  became  consular  law.  This 
customary  law  formed,  in  spite  of  its  great  flexibility,  for 
several  centuries  an  adequate  legal  basis  for  the  consular 
institution.  It  had  proved,  however,  to  be  insufficient  for 
modern  times  by  the  end  of  the  nineteenth  century,  and 
especially  for  the  twentieth.  The  development  of  modern  life, 
both  in  the  economic  and  political  spheres  and  in  respect  of 
the  social  and  cultural  contacts  of  the  twentieth  century, 
particularly  after  the  First  World  War,  was  so  swift  that 
customary  law,  development  of  which  is  a  gradual  process, 
proved  too  narrow  a  legal  basis  for  the  modern  institution 
of  consul.  The  initiative  taken  by  the  League  of  Nations, 
therefore,  for  the  codification  of  international  law  in  general 
and  consular  law  in  particular  was  most  welcome  and 
timely.  The  problem  of  the  codification  of  International 
Law  had  previously  been  taken  up  by  various  bodies. 
It  had  been  the  subject  of  the  International  Law  Institute 
Conference  in  Venice  in  1896;  it  had  also  been  discussed 
at  the  meeting  of  the  International  Law  Association  in 
Vienna  in  1926.  It  was  in  1927,  as  mentioned  above,  that 
the  League  of  Nations  called  into  being  a  special  Experts' 
Committee  for  the  progressive  codification  of  International 
Law  and  brought  forward,  among  other  questions,  the  problem 
of  the  legal  status  of  the  consul.  It  was  expected  that  the 
Experts'  Committee  would  formulate  a  concrete  scheme  of 
legal  rules  modernised  and  adapted  to  the  requirements  of 
modern  international  life;  that  it  would  create  a  legal  basis 
for  the  modern  consul,  whose  role  and  functions  are  so 
different  from  those  of  consuls  in  past  centuries.  These 
hopes,  however,  came  to  nothing.  The  Experts'  Committee 
and  the  Sub-Committee  which  was  entrusted  with  the  working 
out  these  problems,  proceeded  on  entirely  different  lines.  The 
Sub-Committee  did  not  take  into  consideration  either  the 
evolution  of  the  consular  institution  during  the  last  fifty 
years  or  the  actual  requirements  of  international  life.  To 
judge  by  the  report  submitted  to  the  Experts'  Committee  in 
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1927,  it  limited  itself  to  establishing  the  existence  of  a  small 
number  of  customs  which  barely  touched  upon  a  few  of  the 
problems — customs  long  familiar  and  more  or  less  obsolete. 
These  customs,  which  are  reasonably  flexible  in  international 
practice,  were  assessed  by  the  Sub-Committee  at  their  lowest 
level.  The  Sub-Committee,  in  its  report,  then  recommended 
that  these  international  customs  should  form  the  founda- 
tion of  future  bilateral  or  multi-lateral  consular  agreements 
regulating  consular  relations.  While  drawing  up  its  report 
and  the  recommendations  contained  therein,  the  Sub- 
Committee  even  failed  to  take  into  account  the  fact  that 
in  the  period  of  time  between  the  years  1910  and  1927 
very  many  countries  had  made  a  number  of  mutual  consular 
conventions,  to  a  certain  extent  adapted  to  actual  needs, 
and  that  these  agreements  deviated  in  many  respects  (both 
in  the  matter  of  privileges  and  consular  functions)  from 
the  principles  recommended  by  the  Committee.  To  illustrate 
this  point  reference  may  be  made  to  a  few  of  these  agree- 
ments. A  Germano-Bulgar  agreement  was  made  in  1912 
which  was  quite  up  to  date  and  which  served  as  a  model 
for  many  other  countries.  There  were  the  American-Estonian 
Convention  of  1923;  the  Polish-Latvian,  the  Italo-Czecho- 
slovakian,  the  Italo- Yugoslavian  and  the  Polish-Soviet  Con- 
ventions— all  of  1924;  the  German-Estonian  and  the  Polish- 
French,  both  of  1925;  the  Austro-Estonian  of  1926,  and  many 
others.  These  agreements  and  a  number  of  others  gave  to 
international  custom  an  entirely  new  trend  which  deviated 
from  those  unimportant  and  somewhat  archaic  rules  established 
and  recommended  by  the  Sub-Committee.  These  conventions, 
and  especially  the  agreements  entered  into  after  1920, 
modernised  consular  law,  which  was  thus  set  on  a  course  of 
natural  evolution.  The  Sub-Committee,  and  later  the  Experts' 
Committee,  disregarded  this  development.  The  resolution  of 
the  Experts'  Committee,  based  on  the  conclusions  of  the 
Sub-Committee,  sums  up  the  whole  of  international  consular 
law  in  a  few  paragraphs  dealing  with  a  few  comparatively 
unimportant  problems. 

The    problems    on    which    the    Experts'    Committee    has 
expressed  its  views  are  the  following:— 

(1)  The  problem  of  the  Exequatur. 

In  this  matter  the  Experts'  Committee  stated  that  the 
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consul  cannot  carry  out  his  functions  until  his  exequatur  is 
granted.  It  also  laid  it  down  that  a  consul  may  be  refused  an 
exequatur,  and  that  an  exequatur  already  granted  may 
be  withdrawn,  the  government  appointing  the  consul  not 
having  the  right  to  demand  to  know  for  what  reason  or  motives 
the  exequatur  had  been  refused  or  withdrawn. 

(2)  The  problem  of  the  immunity  of  the  archives  and  official 

consular  correspondence. 

The  Committee  laid  it  down  that  the  immunity  in  this 
respect  should  be  absolute. 

(3)  The  problem  of  immunity  from  civil  process. 

The  Experts'  Committee  stated  that  this  immunity  is  not 
granted  to  consuls,  who  may  become  subject  to  the  jurisdiction 
of  the  civil  courts  of  the  countries  where  they  are  resident. 

(4)  The  problem  of  immunity  from  criminal  jurisdiction. 
Here  the  Experts'  Committee  laid  it  down  that  consuls 

should  be  subject  to  the  jurisdiction  of  the  criminal  courts  of 
the  country  wherein  they  are  resident,  so  that  in  this  respect 
immunity  should  not  be  granted  to  them  either. 

(5)  Asylum. 

The  Experts'  Committee  laid  it  down  that  consuls  are  not 
entitled  to  grant  asylum. 

(6)  Exemption  from  taxation. 

The  Experts'  Committee  laid  it  down  that  professional 
consuls  should  be  granted  exemption  from  direct  taxation. 

It  is  on  the  above-mentioned  six  "  principles "  that, 
according  to  the  opinion  of  the  Experts'  Committee,  the 
institution  of  the  modern  consul  should  be  based.  For  the 
sake  of  accuracy  it  should  be  noted  that  the  Experts'  Com- 
mittee also  touched  upon  another  problem,  a  quite  unimportant 
one  and  one  not  directly  related  to  the  legal  status  of  the 
consul,  viz.  the  problem  of  precedence.  It  laid  it  down  that 
professional  consuls  should  be  granted  precedence  over 
honorary  consuls  ! 

The  results  of  the  work  of  the  Experts'  Committee,  limited 
as  they  are  to  the  few  decisions  quoted  above,  seem  to  be 
incomplete  and  are  far  from  perfect. 

In  the  first  place  the  Experts'  Committee  passed  over  in 
complete  silence  some  basic  immunities  designed  to  protect, 
not  so  much  the  person  of  the  consul  but — what  is  of  greater 
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importance — the  very  essence  of  consular  services.  For 
example,  mention  may  be  made  of  the  principle  which  provides 
that  a  consul  cannot  be  brought  before  the  local  courts  and 
sued  in  respect  of  any  of  his  official  functions.  This  immunity 
from  civil  and  criminal  process  was  well  known  in  inter- 
national practice  before  the  last  war.  It  was  stipulated  for 
in  a  number  of  bilateral  agreements  made  between  various 
countries;  for  example,  in  the  Polish-Soviet  Convention  of 
1924,  in  the  Polish-French  of  1925,  the  Polish-Yugoslav  of 
1927,  and  in  others.  Another  immunity  of  which  all  mention 
was  omitted  from  the  report  of  the  Experts'  Committee 
concerned  the  examination  of  consuls  as  witnesses.  This 
refers  to  a  long-accepted  principle  in  international  practice 
and  was  stipulated  expressis  verbis  in  many  consular  agreements 
(including  those  mentioned  above)  as  a  result  of  which 
a  consul,  examined  in  court  as  a  witness  by  a  local  court, 
has  the  right  to  refuse  to  make  statements  or  to  depose  or 
produce  documents  in  his  possession  on  the  ground  of 
professional  or  State  secrecy. 

It  is  clear  that  the  above-mentioned  immunities,  stated 
for  the  purpose  of  illustration,  are  intended  to  protect  the 
interests  of  the  State  represented  by  the  consul  and  are 
therefore  very  essential  and  much  more  important  than  any 
of  his  own  personal  privileges  or  immunities.  Many  more 
similar  examples  could  be  given. 

Special  attention  should  also  be  paid  to  the  attitude  taken 
up  by  the  Sub-Committee  in  the  matter  of  settling,  by 
means  of  international  agreements,  the  question  of  the 
functions  of  consuls.  In  its  report,  submitted  to  the  Experts' 
Committee,  the  Sub-Committee  stated:— 

'  We  do  not  regard  it  as  expedient  to  establish  by  way 
of  conventions  the  functions  which  are  to  be  entrusted 
to  consuls,  since,  on  the  one  hand,  these  functions  are 
generally  known  and  do  not  give  rise  to  controversy  and, 
on  the  other  hand,  the  definition  of  these  functions  is 
rather  a  matter  for  municipal  law,  since  each  country  alone 
has  authority  to  define  the  functions  of  its  own  officials." 

Such  an  attitude  must  inevitably  create  doubts  both  from 
a  legal  and  a  practical  point  of  view. 

It  is  obvious  that  every  State  defines,by  means  of  its  own 
legislation,  the  competence — i.e.  the  functions — of  its  officials, 
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including  its  consuls.  Municipal  law  forms  the  legal 
foundation  of  the  functions  performed  by  consuls.  It 
is,  however,  a  mistake  to  think  that  the  problem  of  consular 
functions  is  solely  a  matter  for  internal  legislation  and 
that  it  does  not  at  the  same  time  come  within  the  sphere 
of  international  law.  It  is  not  sufficient  that  the  functions 
performed  by  consuls  within  the  territory  of  a  foreign  State 
should  be  valid  from  the  point  of  view  of  the  countries  which 
the  consuls  represent.  The  efficiency  of  the  protection  which 
consuls  are  to  give  to  their  compatriots  requires  that  the 
functions  carried  out  by  them  should  also  be  recognised  as 
legal  and  valid  by  the  law  of  the  countries  in  which  the 
consuls  hold  their  office.  In  order  to  give  validity  to  the 
functions  of  consuls  according  to  the  laws  of  the  countries 
where  they  officiate  and  in  order  that  these  functions  may  be 
recognised  by  the  local  authorities  and  courts,  they  must  be 
based  on  rules  of  international,  customary  or  conventional 
law.  It  is  a  known  fact  that  consuls  of  the  majority  of 
States  are  entitled  to  carry  out  the  functions  of  public 
notaries  and  official  translators:  these  functions  are  fixed 
by  the  internal  legislation  of  the  State  which  appoints 
the  consul.  From  a  practical  point  of  view,  however,  it  is 
essential  that  notarial  deeds  drawn  up  by  the  consul  and 
documents  translated  by  him  should  be  recognised  as  valid  by 
the  local  authorities  and  courts.  Some  States  authorise  their 
consuls  to  perform  the  functions  of  registrars,  but  it  is  essential 
that  a  marriage  contracted  before  a  consul  acting  as  registrar 
should  be  recognised  as  valid  by  the  local  administrative 
authorities  and  courts.  A  similar  problem  arises  in  connection 
with  the  functions  performed  by  a  consul  as  a  disciplinary 
authority  in  relation  to  seamen  serving  on  ships  flying  the  flag 
of  his  country  and  also  in  respect  of  documents  issued  by 
him  for  ships  and  their  crews.  Yet  another  problem  on  the 
same  lines  arises  with  regard  to  recognition  of  consuls  by 
local  authorities  and  courts  as  the  legal  representatives 
ipso  jure  of  the  interests  of  absent  beneficiaries  in  proceedings 
dealing  with  estates,  also  as  ipso  jure  representatives  of 
plaintiffs  or  defendants  or  their  families  in  any  proceedings 
for  compensation  arising  out  of  accidents  occurring  in  the 
course  of  employment. 

Many  similar  examples  could  be  cited,  but  even  those  few 
mentioned   above   show   clearly   that   the   question   of  the 
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functions  of  consuls  is  at  least  as  important  as  that  of  their 
immunities.  For  this  reason  it  is  difficult  to  agree  with  the 
attitude  taken  up  by  the  Sub-Committee  that  the  functions 
performed  by  consuls  do  not  require  to  be  governed  by 
international  law.  It  is  difficult  also  to  agree  with  the 
opinion  expressed  by  the  Sub-Committee  that  the  question 
of  the  functions  of  consuls  does  not  cause  controversy.  On 
the  contrary  in  this  sphere  there  have  been — and  still  will 
be — misunderstandings  in  international  practice.  The  most 
convincing  proof,  moreover,  that  in  the  present  stage  of 
development  of  the  institution  of  the  consulate  international 
relations  do  require  that  consular  functions  should  be  covered 
by  agreement,  is  provided  by  the  fact  that  within  the  last 
40  years  very  many  States  have  entered  into  bilateral  consular 
agreements  in  which  clauses  dealing  with  consular  functions 
contain  very  many  minute  stipulations  regarding  both 
functions  previously  known  and  sanctioned  by  custom  and 
also  entirely  new  functions  which  were  unknown  in  the 
nineteenth  century  (see  the  conventions  mentioned  above). 

The  stand  taken  up  by  the  Experts'  Committee  on  the 
subject  of  the  institution  of  honorary  consuls  is  also  worthy 
of  mention.  It  was  purely  negative.  The  report  submitted 
in  1927  contains  the  following  passage  on  the  matter  of 
honorary  consuls  who  are  not  subjects  of  the  State  which 
appointed  them: — 

"  In  view  of  the  present  development  of  the  consular 
institution  and  in  the  interests  of  the  prestige  of  the  consular 
profession,  this  category  (i.e.,  honorary  consuls)  should  be 
abolished." 

The  institution  of  honorary  consuls  has  its  own  tradition 
and  has  done  some  good  work  in  the  past.  But  on  the  other 
hand  it  must  be  remembered  that  the  present-day  consul  is 
a  public  official  representing  the  authority  of  the  State; 
he  is  a  political  agent  of  his  country  and  carries  out  many 
and  varied  legal  and  political  functions  which  cannot  be 
entrusted  to  an  honorary  consul,  who  is  a  private  individual, 
and  especially  to  an  honorary  consul  of  foreign  nationality. 

It  is,  therefore,  difficult  to-day  to  accept  the  same  legal 
rules  in  the  matter  of  the  status  of  a  professional  consul  who 
is  a  public  servant  of  the  State  which  appointed  him  and  the 
status  of  a  honorary  consul,  who  is  a  private  individual  and  a 
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citizen  of  the  State  where  he  lives.  For  this  reason,  the 
institution  of  honorary  consul  hampers  the  normal  develop- 
ment of  the  legal  rules  regulating  the  international  status  of  the 
consul.  In  its  report  of  1927  the  Experts'  Sub-Committee 
stated  that  most  European  countries  have  only  professional 
consuls  in  their  service  and  the  Sub-Committee  expressed  the 
hope  that  the  remaining  countries  would  follow  suit.  One 
may  anticipate  that  the  suggestion  put  forward  by  the 
Sub-Committee  will  be  gradually  adopted  in  the  future. 
Doubtless  the  tendency,  mentioned  below  and  which  can  be 
observed  in  many  countries,  towards  a  fusion  of  the  diplomatic 
and  consular  services  will  be  a  contributing  factor. 

To-day  one  stands  on  the  threshold  of  a  new  era  of  develop- 
ment in  the  office  of  consul.  It  is  certain  that  after  the  con- 
clusion of  the  present  war  international  life  will  take  a  new 
course  and  that  relations  between  the  various  countries  will 
take  on  a  new  aspect.  Side  by  side  with  the  old  problems  there 
will  arise  new  questions  in  the  political,  economic,  social  and 
cultural  spheres.  The  foreign  services  of  all  countries  of  the 
world  will  have  important  tasks  to  fulfil.  Some  States  are 
already  training  their  foreign  services  for  post-war  duties. 
Special  attention  should  be  paid  to  the  scheme  prepared  by 
the  British  Government  for  the  reorganisation  of  its  Foreign 
Service  (see  Proposals  for  the  Reform  of  the  Foreign  Service, 
1943). 

It  is  difficult  to  foresee  accurately  the  part  to  be  played  by  a 
consul  in  the  post-war  world.  But  it  may  be  assumed  even  now 
that  consulates  will  undergo  further  evolution  and  that  the 
functions  of  the  consul  are  bound  to  be  still  further  extended. 
Moreover,  it  is  inevitable  that,  as  forecast  by  the  British 
plan,  there  will  be  a  still  closer  linking  up  of  the  consular 
with  the  diplomatic  service,  these  being  two  branches  of 
the  same  foreign  service.  In  respect  of  economic  and  social 
problems  and,  possibly,  to  some  extent  also  in  respect  of 
some  political  problems,  the  consular  service  will  have  the 
task  of  dealing  with  the  same  questions  and  solving  the  same 
problems  as  will  be  entrusted  to  the  diplomatic  service  but 
obviously  on  different  levels.  The  scheme  drawn  up  by  the 
British  Government  rightly  envisages  a  fusion  of  the 
diplomatic,  the  consular  and  the  commercial  services  into  one 
Foreign  Service  Corps.  It  is  likely  that  this  line  will  be 
followed  by  those  States  which  have  not  already  carried  out 
this  fusion. 
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After  the  war  it  may  be  assumed  that  there  will  be  a  tendency 
to  formulate  more  modern  and,  at  the  same  time,  more  precise 
legal  rules  regulating  the  status  of  the  consul.  This  tendency 
will  be  encouraged  by  a  number  of  factors:  the  reform  of 
the  foreign  service,  the  new  functions  which  will  be  entrusted 
to  consuls  after  the  war,  and  also  by  a  more  modern  technique 
which  has  already  been  applied  in  the  diplomatic  and  consular 
services. 

It  is  to  be  hoped  that  gradually  the  present  abnormal 
situation  will  be  cleared  up — a  situation  which  forces  the 
modern  consul,  while  carrying  out  political  and  legal  functions 
unknown  to  his  predecessors  in  past  centuries,  to  base  his 
international  existence  on  obsolete  legal  rules  entirely  divorced 
from  actual  life.  It  is  a  matter  of  indifference  from  whence  will 
come  the  initiative.  Possibly  a  new  League  of  Nations  or 
some  similar  institution  will  take  the  first  step.  Possibly 
some  learned  society,  such  as  the  International  Law  Association 
or  the  Grotius  Society,  will  take  up  the  matter. 

It  appears  most  probable,  however,  that  conditions  of  life 
alone  will,  after  the  war,  induce  interested  countries  to  enter 
into  bilateral  agreements  stipulating  new  principles  and  new 
rules  which  will  gradually  reform  the  legal  status  of  the 
consul.  It  is  difficult  to  foresee  to-day  what  shape  these 
reforms  will  take.  It  may  be  assumed  that  the  raison  d'etre 
of  these  changes  will  be  the  requirements  of  international 
life  itself. 

In  past  centuries  the  diplomatic  and  consular  services 
formed  two  rather  independent  branches  of  public  service, 
each  of  which  was  entrusted  with  different  tasks  and 
worked  under  different  conditions  and  by  different  methods. 
The  personnel  of  each  service  was  recruited  in  an  entirely 
different  manner.  Both  branches  of  the  foreign  service, 
diplomatic  and  consular,  developed  independently  of  the 
other.  This  is  the  reason  why,  throughout  the  centuries, 
the  legal  rules  which  governed  diplomatic  status  differ 
so  much  from  those  which  custom  laid  down  for  consular 
status.  To-day  the  position  has  diametrically  altered. 
It  is  true  that  at  present  the  diplomatic  service  has 
special  tasks,  just  as  the  consular  service  has,  but  there 
are,  apart  from  these,  very  many  important  State  interests 
which  are  entrusted  simultaneously  to  the  diplomatic  and 
consular  services  and  which  are  discharged  simultaneously  by 
both  branches  of  the  foreign  service  but  on  different  levels. 
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To-day  the  diplomatic  and  the  consular  services  work  under 
very  similar  conditions,  use  the  same  methods  and  employ 
the  same  type  of  personnel,  at  least  in  those  States  which 
have  already  carried  out  the  fusion  of  their  foreign  services. 
Hence  the  conclusion  that  the  difference  in  legal  status 
which  has  existed  throughout  the  ages  between  the  diplomatic 
and  the  consular  services  and  which,  in  olden  times,  appeared 
well-founded,  is  nowadays  losing  its  logical  basis.  This 
difference  will  not  be  swept  away  in  a  moment,  but  with 
the  ascendancy  of  the  idea  of  a  unified  foreign  service  it  will 
gradually  fade  out.  It  is  logical  that  the  legal  status  of  a 
political  agent  and  the  range  of  his  rights  and  privileges 
should  be  drawn  up  in  accordance  with  the  purpose  of  serving 
State  interests  and  international  life ;  that  it  should  be  adapted 
to  the  character  of  the  functions  and  the  part  which  the  agent 
is  to  play  in  the  shaping  of  mutual  relations  between  States. 

In  this  matter  the  Experts'  Sub-Committee  of  the  League 
of  Nations  took  up  a  stand  which  it  is  difficult  to  accept. 
Instead  of  being  actuated  by  the  ideas  mentioned  above, 
the  Committee  based  the  conclusions  contained  in  its  report 
on  purely  formal  and  historical  criteria.  The  Committee 
maintained  that  the  status  of  the  consul  must  differ  from  that 
of  the  diplomat  since  the  manner  of  accrediting  a  diplomatic 
representative  differs  from  that  of  accrediting  a  consular 
representative.  This  argument  is  as  inadequate  as  yet 
another  argument  put  forward  by  the  Sub-Committee  when 
quoting  decisions  of  French  Law  Courts  of  a  century  ago, 
viz.  the  Tribunal  of  Appeal  at  Aix  in  1829  and  of  the  Law 
Courts  of  Rouen  in  1849. 

It  may  be  assumed  that  in  the  future  the  actual  require- 
ments of  life  will  be  the  sign-post  pointing  the  way  in  drawing 
up  new  rules  of  international  consular  law. 


no 
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1.    INTRODUCTORY   REMARKS 

ON  October  13th,  1936,  two  separate  Acts  relating  to  the 
conflict  of  laws  were  published  in  Poland:  (1)  the  Act  on 
the  proper  law  in  private  internal  relations  (Interprovincial 
Private  Law)1  and  (2)  the  Act  on  the  proper  Law  in  private 
international  relations  (International  Private  Law).8 

The  structure  of  both  Acts  is  similar  and  they  contain  the 
same  sections  entitled:  (i)  persons,  (ii)  formalities  of  a  legal 
act,  (iii)  real  rights,  (iv)  obligations,  (v)  matrimonial  rights, 
(vi)  relations  between  parents  and  children,  (vii)  guardianship, 
(viii)  rights  of  inheritance  and  (ix)  general  provisions. 

Similarity  of  structure  does  not,  however,  mean  a  similarity 
of  contents.  The  provisions  of  the  two  Acts  are,  for  the  most 
part,  substantially  different  and  the  rules  governing  the  limits 
of  the  operation  of  the  internal  laws  in  force  in  Poland  are 
not  the  same  as  the  rules  governing  the  limits  of  the  operation 
of  the  laws  of  foreign  countries  in  Poland. 

The  term  "  foreign  law  "  has  a  different  meaning  in  England 
and  in  Poland.  While  for  the  English  Courts — for  the  purpose 
of  private  international  law — the  law  of  Scotland,  of  the 
Channel  Isles,  etc.  is  just  as  much  foreign  law  as  the  law  of 
Poland,3  for  the  Polish  Courts  a  local  law  existing  in  Poland 
under  Polish  political  sovereignty  is  never  a  foreign  law. 

Thus,  if  the  question  arises  as  to  which  of  the  internal  laws 
in  force  in  Poland  is  the  proper  law,  the  solution  is  governed 
by  the  Act  on  Interprovincial  Private  Law  and  not  by  the 
Act  on  International  Private  Law. 

1  Journal  of  Laws  of  the  Polish  Republic,  p.  580,  year  1926.     The  Act  is  cited 

hereinafter:  Intprov.  Law. 
1  Journal  of  Laws  of  the  Polish  Republic,  p.  581,  year  1926.     The  Act  is  cited 

hereinafter:  Intnat.  Law. 
8  Comp.  G.  C.  Cheshire,  Private  International  Law  (2nd  ed.,  1938),  p.  5. 
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The  two  Acts  contain  sets  of  important  rules  on  the  conflict 
of  laws.  They  were  published  a  little  under  8  years  after 
the  recovery  of  the  independence  of  Poland.  The  old  Polish 
statutory,  customary  and  common  law  had  been  abolished 
for  more  than  100  years  and  replaced  by  various  systems  of 
laws  of  the  conquering  countries.  Since  1918,  owing  to  the 
great  increase  in  the  social  and  economic  ties  of  the  previously 
divided  parts  of  the  country,  it  was  necessary  as  soon  as 
possible  to  provide  rules  to  guide  the  Courts  in  cases  where 
these  diverse  laws  conflicted  without  waiting  until  the 
difficult  task  of  unification  of  the  municipal  law  had  been 
accomplished.  The  few  provisions  on  conflict  of  laws  in  force 
in  various  parts  of  Poland  of  the  Austrian  Civil  Code  of  1811, 
of  the  Civil  Code  of  the  Polish  Kingdom  of  1825  and  of  the 
Russian  Civil  Laws  were  found  obsolete  and  the  provisions 
of  the  Introductory  Law  to  the  German  Civil  Code  of  1896— 
1900  (Arts.  7 — 31)  insufficient.  These  were  the  motives  which 
prompted  the  Commission  for  Codification  of  the  Law  of  the 
Polish  Republic  (a  body  composed  of  leading  Polish  lawyers) 
to  prepare,  as  its  first  important  work,  the  drafts  of  the  Acts 
on  the  Interprovincial  Private  Law  and  International  Private 
Law. 

2.    THE   FORMALITIES   OF  A   LEGAL   ACT 

With  regard  to  formalities  the  two  Polish  Acts  contain  two 
identical  provisions:  the  formalities  of  a  legal  act  are 
determined  by  the  law  proper  for  the  act  itself,  but  it  is 
sufficient  to  observe  the  law  in  force  at  the  place  where  the 
act  was  made  if  that  place  is  certain  (Art.  7  of  the  Interprov. 
Law;  Art.  5  of  the  Intnat.  Law). 

The  second  part  of  this  provision  corresponds  to  the  classical 
maxim  locus  regit  actum,  the  first  part  contains  the  rule  that 
an  act  formally  void  by  the  lex  loci  celebrationis  may  be 
upheld  if  it  complies  with  the  formalities  of  the  proper  law 
of  the  act. 

This  provision  is  applicable  to  contracts  of  different  kinds, 
marriage  settlements,  wills,  etc. 

Thus  the  Supreme  Court,  in  a  judgment  of  November  5th, 
1935,  laid  it  down  that  a  will  made  at  Minnesota  (U.S.A.), 
which  satisfied  the  formalities  of  the  law  of  the  State  of 
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Minnesota  and  which  was  recognised  as  valid  by  the  Court 
of  Minnesota,  was  to  be  regarded  as  formally  valid  in  Poland.  * 

The  maxim  locus  regit  actum  does  not  apply  to  the 
acquisition,  modification  or  extinction  of  real  rights  in 
immovables  situated  in  Poland  or  to  the  obligations  resulting 
from  legal  acts  being  titles  for  the  acquisition,  modification 
or  extinction  of  such  rights.  These  matters  are  governed 
exclusively  by  the  law  of  the  place  where  the  immovable  is 
situated  (lex  situs).  But  the  lex  situs  as  such  does  not  apply 
to  the  duties  resulting  from  family  or  inheritance  rights 
(Art.  8  of  the  Intprov.  Law;  Art.  6  of  the  Intnat.  Law). 

Similarly,  in  England  the  formal  validity  of  a  contract  is, 
with  some  exceptions,  governed  by  the  law  of  the  country 
where  the  contract  is  made. 5  But  there  is  no  unanimity  on 
the  question  of  whether  a  contract  is  valid  if,  as  regards 
formalities,  it  satisfies  the  requirements  of  the  proper  law  of 
the  contract  though  not  made  in  accordance  with  the  local 
form  of  the  lex  loci  celebrationis.6 

Further,  in  England,  as  in  Poland,  the  maxim  locus  regit 
actum  is  subject  to  the  same  most  important  exception,  viz. 
it  does  not  apply  to  the  formal  validity  of  contracts  with 
regard  to  immovables;  the  formal  validity  of  such  contracts 
is  in  general  governed  by  the  law  of  the  country  where  the 
immovable  is  situate.  There  are,  however,  different  and  more 
numerous  cases  in  Poland  than  in  England 7  where  the  formal 
validity  of  a  contract  with  regard  to  immovables  is  not 
governed  by  the  lex  situs. 

According  to  the  Polish  Acts  the  maxim  locus  regit  actum 
applies  to  the  form  and  ceremonies  of  marriage :  the  formalities 
connected  with  the  celebration  of  marriage  are  governed 
by  the  law  in  force  at  the  place  where  the  marriage  takes 
place  (Art.  14,  Intprov.  Law;  Art.  13  Intnat.  Law). 

Thus  the  Polish  Supreme  Court  held,  in  a  very  controversial 
matter,  on  April  12th,  1929,  that  a  marriage  contracted 
abroad  in  disregard  of  the  religious  formalities  of  the  Polish 

*  See  Collection  of  Decisions  of  the  Polish  Supreme  Court,  year  1936,  No.   136; 

in  French:   Journal  Clunet  (Journal  de  droit  international  prive),  1937,  p.  622. 
«  See  Dicey,  The  Conflict  of  Laws  (5th  ed.,  by  Keith,  1932),  p.  641 ;    Cheshire, 

op.  cit.,  p.  243;  Burgin  and  Fletcher,  The  Students'  Conflict  of  Laws  (1937),  p.  136. 

6  E.  G.  Foote,  A  Concise  Treatise  on  Private  International  Law  (3rd  ed.,  1904), 
p.  389:    "The  forms  and  ceremonies  which  the  law  of  the  place  of  celebration 
requires  for  the  constitution  of  a  contract  are  necessary  and  sufficient  for  that 
purpose." 

7  See  Dicey,  op.  cit.,  pp.  644  and  593. 
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law  is  valid  when  the  formalities  of  the  lex  loci  celebrationis 
have  been  performed,  even  in  cases  where  such  a  marriage, 
according  to  Polish  internal  law,  would  have  been  void. 8 

Marriages  are  also  valid  if  contracted  in  disregard  of  the 
lex  loci  celebrationis  by  Poles  in  Poland  but  the  formalities 
of  the  law  of  the  Polish  domicile  of  both  the  future  spouses 
have  been  complied  with  (Art.  14  of  the  Intprov.  Law)  as 
also  are  marriages  contracted  in  disregard  of  the  lex  loci 
celebrationis  abroad  when  the  formalities  of  the  lex  patrice  of 
both  future  spouses  have  been  complied  with  (Art.  13  of 
the  Intnat.  Law). 

The  maxim  locus  regit  actum  is  applied  in  England  to 
marriages  contracted  abroad  by  English  persons  domiciled  in 
England.9  But  in  England  a  marriage  would  be  invalid  if 
an  Englishman  and  an  Englishwoman  domiciled  in  England 
were  married  in  accordance  with  the  ceremonies  of  the 
Church  of  England  in  Belgium  and  the  solemnisation  of  the 
marriage  did  not  follow  the  form  required  by  the  law  of 
Belgium. x  °  In  Poland  such  a  marriage  would  be  valid  where 
Polish  nationals  were  married  in  accordance  with  the  form 
recognised  as  valid  by  the  Polish  law,  even  if  the  solemnisation 
did  not  follow  the  form  required  by  the  Belgian  law. 

Polish  consuls,  when  duly  authorised,  may  solemnise  the 
marriages  of  Polish  nationals  abroad. 

Similarly  the  Foreign  Marriage  Act,  1892  (55  &  56  Viet. 
Ch.  23)  provides  for  formal  validity  of  a  marriage  between 
parties  of  whom  one  at  least  is  a  British  subject  solemnised 
in  a  foreign  country  by  or  before  a  marriage  officer  such  as 
a  British  Ambassador,  British  Consul,  etc.11 

3.    WHEN   LEX   DOMICILII   AND   LEX   PATRIAE   APPLY 

As  already  pointed  out,  the  Act  on  Interprovincial  Private 
Law  applies  only  to  conflicts  of  Polish  internal  laws; 
everything  stated  below  in  this  paragraph  on  that  law 
concerns  only  Polish  nationals,  and  the  term  "domicile" 
means  here  only  domicile  in  Poland  and  not  domicile  abroad. 

According  to  this  Act  the  personal  capacity  of  a  person  is 
governed  by  the  law  in  force  at  the  place  of  his  domicile. 

8  Judgment,  No.  7/29;  see  Decisions  of  the  Polish  Courts,  Vol.  X,  No.  300. 

9  See  Dicey,  op.  cit.,  p.  732.  10  See  Dicey,  op.  cit.,  p.  643. 
11  See  sect.  11  of  the  Act. 

B.  8 
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But  the  personal  capacity  of  a  business  man  (merchant)  in 
his  mercantile  activities  is  determined  by  the  law  in  force  at 
the  place  of  the  business  (Arts.  1  and  4  of  the  Intprov.  Law). 

The  legal  possibility  to  contract  a  valid  marriage  is 
determined  for  each  party  by  the  law  in  force  at  the  place 
of  their  domiciles  (Art.  13  of  Intprov.  Law). 

The  matrimonial,  both  personal  and  pecuniary,  rights  and 
duties,  are  governed  by  the  lex  domidlii  of  the  spouses; 
marriage  settlements  and  gifts  between  spouses  or  fiances 
are  governed  by  the  law  of  the  domicile  of  the  husband  or 
the  fiance  (male)  at  the  time  when  they  were  made  (Arts.  15 
and  16  of  the  Intprov.  Law).  There  is  no  difference  as 
regards  rights  between  movable  and  immovable  property. 
The  legitimacy  of  a  child  is  governed  by  the  lex  domidlii  of 
the  husband  of  the  mother  at  the  time  of  the  birth  of  the 
child;  the  relations  between  parents  and  legitimate  children 
are  governed  by  their  lex  domidlii  (Arts.  18  and  19  of  the 
Intprov.  Law). 

The  relationship  of  an  illegitimate  child  to  the  mother  is 
governed  by  the  law  of  the  mother's  domicile.  Matters 
relating  to  the  illegitimate  paternity,  the  mutual  rights  of  the 
father  and  the  child  and  of  the  father  and  the  mother  are 
determined  by  the  law  of  the  mother's  domicile  at  the  time 
of  the  birth  of  the  child ;  the  law  of  the  father's  domicile  is 
to  be  applied  if  it  is  more  advantageous  for  the  child. 
(Arts.  20  and  21  of  the  Intprov.  Law). 

The  legitimation  of  an  illegitimate  child  is  governed  by 
the  law  of  the  father's  domicile  at  the  time  of  the  legitimation, 
or — if  the  father  at  that  time  is  already  deceased — by  the 
law  of  his  domicile  at  the  time  of  his  death  (Art.  22  of  the 
Intprov.  Law). 

The  law  of  the  domicile  of  a  person  needing  legal  protection 
such  as  guardianship,  curatorship,  tutorship,  comeil  judidare, 
etc.  is  the  proper  law  to  determine  all  matters  concerning 
that  protection  (Art.  24  of  the  Intprov.  Law). 

The  rights  to  an  inheritance  left  by  a  Polish  national  in 
Poland  are  determined  by  the  law  of  the  domicile  of  the 
deceased  at  the  time  of  his  death ;  but  to  acquire  an  inheritance 
the  heirs  must  have  capacity  not  only  in  accordance  with 
the  law  of  the  domicile  of  the  deceased  but  also  in  accordance 
with  their  proper  law,  i.e.,  the  law  of  their  domiciles. 
Similarly,  as  in  family  law,  there  is  no  difference  between 
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the  rights  of  inheritance  to  movable  and  immovable  property; 
but  the  law  in  force  at  the  place  where  the  inheritance,  or 
part  thereof,  is  situated  (lex  situs),  is  applicable  if  that  law 
provides  that  the  deceased  cannot  dispose  of  the  inheritance 
or  part  of  it  in  the  event  of  his  death  or  when  that  inheritance 
or  part  of  it  are  subject  to  legal  restrictions  of  a  public 
character.  Wills  and  inheritance  contracts  are  governed  by 
the  law  of  the  domicile  of  the  deceased  at  the  time  when  such 
acts  were  made  (Arts  27 — 29  Intprov.  Law).  As  regards 
capacity  and  formalities,  see  supra. 

Under  the  provisions  of  the  Act  on  International  Private 
Law  the  personal  capacity  of  a  person  is  determined  by  the 
national  law  of  that  person ;  only  when  it  is  not  possible  to 
determine  the  nationality  of  a  person  is  the  personal  capacity 
of  that  person  governed  by  the  law  in  force  at  the  place  of 
his  domicile.  The  personal  capacity  of  a  business  man 
(merchant),  in  his  mercantile  activities,  is,  however,  de- 
termined by  the  law  in  force  at  his  place  of  business  (Arts.  1 
and  3  of  the  Intnat.  Law). 

The  legal  possibility  to  contract  a  valid  marriage  is 
determined  for  each  party  by  their  national  law,  even  when, 
in  accordance  with  the  proper  foreign  law,  foreigners  are  able 
to  contract  a  valid  marriage  they  are  prohibited  from 
marrying  in  Poland  before  the  Polish  authorities  if,  in 
accordance  with  Polish  law,  there  exists  one  of  the  following 
prohibitions  of  a  valid  marriage  not  removable  by  dispensation, 
viz.  consanguinity  and  affinity,  attempt  on  the  life  of  the 
other  spouse,  an  existing  marriage,  difference  of  religion, 
higher  ecclesiastical  celebrations,  and  solemn  monastic  vows 
(Art.  12  of  the  Intnat.  Law). 

The  matrimonial,  both  personal  and  pecuniary  rights  and 
duties  are  governed  by  the  national  law  of  the  spouses. 
Marriage  settlements  and  gifts  between  spouses  or  nances 
are  governed  by  the  national  law  of  the  spouse  or  fiance 
(male)  at  the  time  when  the  settlement  or  gift  was  made 
(Arts.  14  and  15  of  the  Intnat.  Law).  There  is  no  difference 
between  the  rights  to  movable  and  immovable  property; 
but  if  the  law  of  the  place  where  the  immovable  property 
subjected  to  these  rights  is  situated  requires  the  application 
of  the  lex  situs,  the  lex  situs  is  applicable  (Art.  16  of  the 
Intnat.  Law). 

The  legitimacy  of  a  child  is  governed  by  the  national  law 

8  (2) 
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of  the  husband  of  the  mother  at  the  time  of  the  birth  of  the 
child.  The  relations  between  parents  and  legitimate- children 
are  governed  by  their  national  law  and  there  is  no  difference 
between  rights  to  movable  and  immovable  property.  But 
if  the  law  of  the  place  where  the  immovable  property,  being 
the  property  of  the  child,  is  situated  requires  the  application 
of  the  lex  situs,  the  lex  situs  applies  (Art.  19  of  the  Intnat. 
Law). 

The  relationship  of  an  illegitimate  child  to  the  mother  is 
governed  by  the  national  law  of  the  mother  and  of  the  child. 
Matters  relating  to  the  illegitimate  paternity,  the  mutual 
rights  of  the  father  and  the  child  and  of  the  father  and  the 
mother  are  determined  by  the  national  law  of  the  mother  and 
the  child  at  the  time  of  the  birth  of  the  child;  if  the  father 
and  mother  at  that  time  were  domiciled  in  Poland  Polish 
law  is  applicable  when  it  is  more  advantageous  to  the  child 
(Arts.  20  and  21  of  the  Intnat.  Law). 

The  legitimation  of  an  illegitimate  child  is  governed  by 
the  national  law  of  the  father  at  the  time  of  the  legitimation, 
or — if  the  father  at  that  time  is  already  deceased — by  his 
national  law  at  the  time  of  his  death  (Art.  22  of  the 
Intnat.  Law). 

The  national  law  of  a  person  needing  legal  protection  such 
as  guardianship,  curatorship,  tutorship,  conseil  judiciaire, 
etc.  is  the  proper  law  to  determine  all  matters  concerning 
that  protection.  The  authorities  of  the  State  to  which 
that  person  belongs  are  competent  in  all  these  matters, 
but  the  Polish  authorities  may,  in  accordance  with  Polish 
laws,  issue  orders  to  assure  the  guardianship — permanent  or 
temporary — of  foreigners  needing  that  protection  and  living 
in  Poland  or  having  property  in  Poland  if  the  authorities  of 
the  foreign  State  do  not  grant  it  to  a  sufficient  extent; 
the  grounds  and  the  terms  for  granting  or  for  removing  that 
guardianship  have  to  be  determined  by  the  foreign  law.  In 
certain  cases  the  Polish  authorities  may  confer  on  the 
authorities  of  a  foreign  State  the  guardianship  over  a  Polish 
national  living  or  having  property  in  a  foreign  State 
(Arts.  24—26  of  the  Intnat.  Law). 

The  rights  to  an  inheritance  are  determined  by  the  national 
law  of  the  deceased  at  the  time  of  his  death;  but  to  acquire 
the  inheritance  the  heirs  must  have  capacity  not  only  in 
accordance  with  the  national  law  of  the  deceased  but  also 
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under  their  proper  national  law.  There  is  no  difference 
between  the  rights  over  an  inheritance  to  movable  and 
immovable  property;  but  the  law  of  the  State  where  the 
inheritance,  or  part  thereof,  is  situated  (lex  situs)  is  applicable 
if  that  law  provides  that  the  deceased  cannot  dispose  of  the 
inheritance  or  part  of  it  in  the  event  of  his  death  or  when  that 
inheritance  or  part  of  it  is  subject  to  legal  restrictions  of  a 
public  character.  As  regards  an  inheritance  left  by  a  foreigner, 
the  Polish  authorities  must  confine  their  activities  to  security 
measures  only.  Nevertheless,  on  the  request  of  a  person  who 
provides  proof  of  being  an  heir  domiciled  in  Poland  or  of 
being  a  Polish  national,  these  authorities  have  to  proceed 
with  the  inheritance  in  the  same  manner  as  if  it  were  left  by 
a  Polish  national;  in  that  case  they  apply  the  material 
national  law  of  the  deceased.  The  property  is  deemed  to 
constitute  bona  vacantia  when  in  accordance  with  the  national 
law  of  the  deceased  there  are  no  heirs  to  the  property  and  the 
property  has  to  be  attributed  to  the  State  or  to  other  legal 
persons;  such  property  is  governed  as  bona  vacantia  by  the 
law  of  the  State  in  which  it  is  situated  at  the  time  of  the 
death  of  the  deceased.  Wills  and  inheritance  contracts 
are  governed  by  the  national  law  of  the  deceased  at  the  time 
when  such  acts  were  made.  As  regards  capacity  and 
formalities — see  supra  (Arts.  28 — 35  of  the  Intnat.  Law). 

It  follows  from  this  brief  survey  that  in  matters  here 
discussed  Polish  interprovincial  law  is  based  on  the  criterion  of 
domicile,  whereas  Polish  international  private  law  is  based  on 
the  criterion  of  national  law.  It  brings  Polish  interprovincial 
law  nearer  to  the  principles  generally  adopted  by  English 
(also  American)  law,  while  Polish  international  private  law 
is  based  on  Mancini's  doctrine  adopted  in  many  countries  of 
Continental  Europe.  In  both  Polish  private — interprovincial 
and  international — laws,  the  distinction  between  rights  over 
immovable  and  movable  property  has  not  the  same  importance 
as  in  English  law,  especially  with  respect  to  the  mutual  rights 
of  the  husband  and  wife  and  to  the  succession  to  immovable 
and  movable  property. 

The  authority  of  a  husband  as  regards  the  person  of  his 
wife  while  in  England  and  the  authority  of  a  parent  as  regards 
the  person  of  a  child  while  in  England  is  governed  according 
to  English  principles  wholly  by  English  law ; l  2  the  authority 

12  Dicey,  op.  cit..  pp.  548,  549. 
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of  these  persons  while  the  wife  or  the  child  is  in  Poland  is 
governed  according  to  Polish  law  either  by  the  lex  domicilii 
or  by  the  lex  patrice. 

As  regards  the  meaning  of  the  term  "  domicile,"  the 
domicile  of  a  person  in  Poland  is  that  place  where  that  person 
is  living  with  the  intention  of  permanent  residence;  a  new 
domicile  of  choice  which  will  influence  the  personal  capacity 
of  a  person,  the  family  relations  and  the  inheritance  rights 
may  be  acquired  only  after  the  lapse  of  one  year  from  the 
change  of  former  residence.  The  domicile  of  a  dependent 
person  (minor,  married  woman)  is  the  same  as  the  domicile 
of  the  person  on  whom  he  or  she  is  legally  dependent 
(Arts.  1  and  3  of  the  Intprov.  Law). 

According  to  English  law  domicile  of  choice  is  also  acquired 
by  a  combination  of  residence  and  intention  of  permanent  or 
indefinite  residence,  but  the  condition  of  a  lapse  of  one  year 
is  unknown — and  "  a  day  or  an  hour,  it  has  been  said,  will 
suffice  for  the  acquisition  of  a  domicile".13 

4.    SOME   CONTRACTS 

The  parties  may  subject  a  contract  made  in  Poland  to 
each  of  the  laws  in  force  in  Poland  (Art.  9  of  the  Intprov. 
Law).  When  a  contract  contains  some  foreign  element  the 
parties  may  subject  that  contract  to  the  national  laws  of  the 
parties,  to  their  law  of  domicile,  to  the  law  of  the  place  where 
the  contract  is  made,  to  the  law  of  the  place  of  the  performance 
of  the  contract  or  to  the  law  of  the  place  where  the  thing  is 
situated  (Art.  7  of  the  Intnat.  Law). 

The  following  rules  are  applicable  in  cases  where  the  parties 
have  not  determined  the  proper  law  of  the  contract. 

The  law  applicable  to  contracts  made  on  the  Stock  Exchange 
is  the  lex  loci  actus. 

The  law  applicable  to  contracts  relating  to  immovable 
property  is  the  lex  situs. 

The  law  applicable  in  the  retail  trade  is  the  law  in  force 
at  the  place  of  residence  of  the  seller. 

The  law  applicable  to  contracts  of  service,  works,  building 
and  deliveries  made  with  the  State  is  the  law  in  force  at  the 
place  of  residence  of  the  contracting  authorities,  and  to 

13  Dicey,  op.  cit.,  pp.  83,  85. 
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contracts  made  with  other  public  corporations,  the  law  in 
force  at  the  place  where  the  corporation  carries  on  business. 
The  law  applicable  to  contracts  of  insurance  is  the  law  in 
force  at  the  place  where  the  insuring  establishment  carries  on 
business  and  to  contracts  made  with  representatives  of  a 
foreign  establishment  which  has  its  head  office  in  Poland,  the 
law  in  force  at  the  place  of  residence  of  its  representatives 
in  Poland. 

The  law  applicable  to  contracts  with  notaries,  advocates 
and  other  persons  relating  to  their  professional  activities  is 
the  law  in  force  at  the  place  where  these  persons  permanently 
carry  on  their  professions. 

The  law  applicable  to  contracts  of  work  made  with  persons 
employed  in  commercial,  industrial  or  mining  enterprises  is 
the  law  of  the  place  where  the  work  is  performed. 

As  regards  other  contracts,  the  general  rule  is  that  to  such 
contracts  is  applicable  the  law  in  force  at  the  place  where 
both  parties  had  their  domicile  at  the  time  they  made 
the  contract;  if  the  parties  have  their  domiciles  in  places 
where  different  laws  are  in  force,  and  the  obligation  is 
unilateral,  the  law  of  the  place  of  the  domicile  of  the  debtor 
is  applicable ;  when  there  are  bilateral  obligations,  the  proper 
law  is  the  law  where  the  contract  was  made;  where  there 
has  been  correspondence  between  parties  in  different  places 
the  contract  is  considered  to  be  made  in  the  place  where  the 
person  who  offered  to  make  a  contract  received  the  acceptance 
of  that  offer  (Arts.  9 — 11  of  the  Intprov.  Law;  Arts.  7 — 9 
of  the  Intnat.  Law).  As  regards  capacity  and  formalities, 
see  supra. 

The  authors  of  the  drafts  of  both  Acts  found  that  in  the 
domain  of  the  law  of  contracts  they  had  to  overcome  the 
greatest  difficulties;  they  state  that  they  gave  new  and 
complete  solutions.14 

In  a  matter  not  directly  settled  by  them  the  Polish 
Supreme  Court  has  laid  it  down  that  the  extinctive  prescription 
of  an  obligation  is  governed  by  the  proper  law  of  that 

14  It  may  be  noted  that  the  Montevideo  Treaties  on  International  Commercial  Law 
and  International  Civil  Law,  1889 — 1890,  revised  at  Montevideo  on  March  19th, 
1940>  contain  even  more  detailed  rules  on  the  conflict  of  laws  in  the  matters  of 
contracts;  comp.  American  Journal  of  International  Law,  Official  Documents 
(1943),  pp.  95,  132.  Comp.  also  the  Habana  Convention  on  Private  International 
Law  (Bustamante  Code)  signed  on  February  2nd,  1928  (i.e.,  later  than  the  Polish 
Acts),  League  of  Nations  Treaty  Series,  Vol.  86,  p.  246. 
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obligation;  if  a  foreign  law  is  applicable  to  a  contract,  that 
law  determines  if  an  obligation  resulting  from  the  contract 
is  prescribed.15 

The  solution  of  the  Polish  Acts — as  regards  the  special 
contracts  above  enumerated — is  in  principle  not  far  removed 
from  the  rules  accepted  in  England.  Further,  the  idea  that 
the  intention  of  the  parties  expressed  in  words  determines 
the  proper  law  of  the  contract  is  recognised  both  in  England 
and  in  Poland.  But  when  the  intention  of  the  parties  is  not 
expressed  in  words  prima  facie  the  lex  loci  contractu  and  often 
the  lex  loci  solutionis  is  considered  according  to  English  law 
to  be  the  proper  law16 — and  this  is  very  different  from  the 
principles  of  the  Polish  Acts  of  1926. 

5.    RESTRICTION    OF   THE    APPLICATION    OF   THE    FOREIGN   LAW 

If  the  provisions  of  the  foreign  law  conflict  with  the  "  basic 
principles  of  public  order  in  force  in  Poland  or  with  the 
bonos  mores  "  they  are  not  applicable  in  Poland  (Art.  38 
of  the  Intnat.  Law). 

The  vagueness  of  the  term  "  ordre  public "  is  in  some 
measure  restricted  by  the  added  words  "  basic  principles." 

An  analogy  may  be  found  in  the  English  principles  as 
expressed  by  Dicey — that  "  the  English  Courts  will  not  enforce 
a  right  otherwise  acquired  under  the  law  of  a  foreign  country, 
where  .  .  .  (inter  alia)  .  .  .  the  enforcement  of  such  right  is 
inconsistent  with  the  policy  of  English  law,  or  with  the  moral 
rights  upheld  by  the  English  law,  or  with  the  maintenance 
of  the  English  political  and  judicial  institutions  " J  7 — or  by 
Cheshire — that  a  foreign  law  which  is  repugnant  to  distinctive 
policy  of  the  forum  must  be  disregarded.18 

The  Polish  Supreme  Court  laid  it  down  that  a  Stock 
Exchange  bargain  on  differences  which  was  illegal  in  Polish 
law,  being  contrary  to  Polish  public  order,  even  if  valid 
under  the  law  of  France  where  it  was  made,  is  not 
enforceable  in  Poland.19 

16  See  Judgment  of  May  30th,  1933,  Collection  of  Decisions  of  the  Supreme  Court 
(1933),  No.  1,  C.  237/33  and  Judgment  of  October  26th,  1933,  ibidem,  No.  1, 
C.  826/33;  see  Journal  Clunet  (1936),  p.  702,  with  my  note  partly  disagreeing. 

16  Comp.  Dicey,  op.  cit.,  p.  672.  17  Dicey,  op.  cit.,  p.  25. 

8  Cheshire,  op.  cit.,  p.  136. 

19  Judgment  of  May  9th,  1933,  Collection  of  Decisions  of  the  Polish  Supreme  Court, 
1931.  Comp.  the  cases  of  Moults  v.  Owen  ((1907)  1  K.  B.  746;  76  L.  J.  K.  B. 
396)  and  CarUon  Hall  Club  v.  Laurence  ((1929)  2  K.  B.  159). 
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There  is  no  similar  provision  in  the  Polish  interprovincial 
law  and  inconsistency  with  the  basic  principles  of  public 
order  or  with  the  morality  of  a  law  in  force  in  one  part  of 
Poland  cannot  be  invoked  in  another  part  of  Poland.20 

6.  RENVOI 

According  to  Article  36  of  the  International  Private  Law  if 
the  foreign  lex  patrice  applicable  in  accordance  with  the 
provisions  of  that  law  provides  for  the  application  of  another 
law  than  the  lex  patrice,  that  other  law  is  applicable  in 
Poland. 

Thus,  when  an  Englishman  domiciled  in  Poland  dies 
intestate  and  leaves  there  movable  property,  prima  facie 
under  Polish  International  Private  Law  the  lex  patria  of 
the  deceased  is  applicable  (see  supra) — i.e.,  English  law; 
but  as  English  law  adopts  the  criterion  of  domicile  as 
governing  the  distribution  of  the  deceased's  movable  property, 
the  Polish  Courts  will  apply  the  Polish  law  of  succession; 
the  application  of  the  foreign  law  will  not  be  extended  beyond 
the  limits  which  that  law  sets  to  its  own  application. 

On  the  subject  of  Renvoi  conflicting  opinions  are  held  in 
many  countries;  generally  speaking,  the  English  Courts 
virtually  accept  the  doctrine  of  Renvoi,  which  may  be  said  to 
have  found  a  permanent  place  in  English  private  international 
jurisprudence.21 

7.    GENERAL   REMARKS 

The  aim  of  this  article  has  been  to  indicate  some  of  the 
more  important  rules  of  conflict  of  laws  stated  by  the  two 
Polish  Acts  of  1926.  It  is  believed  that  quotations  from 
English  law  may  contribute  to  a  better  understanding  of  the 
Polish  rules  by  an  English  reader. 

The  authors  of  both  Acts  considered  the  Acts  as  a  codifica- 

20  See  analogous  principle  quoted  by  Dicey  (op.  cit.,  p.  883)  between  the  States  of  the 
United  States:    refusal  on  grounds  of  public  policy  to  recognise  judgments  is 
unconstitutional . 

21  See  Burgin  and  Fletcher,  op.  cit.,  p.  297;    Dicey,  op.  cit.,  p.  862;    Westlake 
A  Treatise  on  Private  International  Law,  by  N.  Bentwich  ( 1925),  p.  38;  Halsbury's 
Laws  of  England,  Vol.  VI  (1932),  para."  297,  and  e.g.,  the  case  in   Re  Ross, 
29  L.  J.  67;    (1930)  1  Ch.  377;    and  the  recent  case  Re  Kefr  Bint  Jiryes  Nahas, 
(1941)  A.  C.   403,   P.   C.,   quoted  in  the  Laws  of  England,   Supplement  (1943, 
Hailsham  ed.),  para.  No.  297.     But  on  the  other  side,  see  e.g.,  Cheshire,  op.  cit., 
p.  65:    "  Renvoi  not  recognised  in  England,  Renvoi  illogical." 
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tion  of  rules  of  conflict  of  laws.  This  does  not  mean,  however, 
that  the  entirety  of  the  Polish  rules  on  that  subject  is  inserted 
in  the  Acts. 

There  are  many  special  laws  which  deal  with  the  same 
matters,  as  for  instance  the  Law  on  Bills  of  Exchange,  of 
April  28th,  1936  (sect.  XVII,  entitled  Conflict  of  Laws)  and 
the  Law  on  Cheques  of  the  same  date  (sect.  XIII,  entitled 
Conflict  of  Laws22).  These  Acts  were  issued  in  fulfilment  of 
the  Geneva  Convention,  providing  a  uniform  law  for  Bills 
of  Exchange  and  Promissory  Notes,  of  June  7th,  1930,  and 
of  the  Geneva  Convention  providing  a  uniform  law  for  Cheques 
of  March  19th,  1931. 23  The  provisions  of  the  Acts  dealing 
with  the  conflict  of  laws  conform  to  the  provisions  of  the 
Geneva  Convention,  for  the  settlement  of  certain  conflicts  of 
laws  in  connection  with  Bills  of  Exchange  and  Promissory 
Notes,  of  June  7th,  1930,  and  of  the  Geneva  Convention,  for 
the  settlement  of  certain  conflicts  of  laws  in  connection  with 
cheques,  of  March  19th,  1931. 24 

The  Polish  Code  of  Civil  Procedure  of  1932  contains  a  large 
number  of  rules  concerning  international  jurisdiction,  the 
enforceability  of  foreign  judgments,  etc. 

Some  important  problems  have  not  been  directly  settled 
in  any  statutory  regulations,  e.g.,  matters  connected  with 
annulment  of  marriage,  enforceability  of  foreign  awards,  etc. 

Many  important  matters  of  private  international  law  have 
been  regulated  in  conventions,  e.g.  the  Hague  Conventions, 
concerning  marriage,  divorce  and  guardianship,  of  June  12th, 
1902;  Hague  Conventions,  concerning  personal  relations  and 
property  of  husband  and  wife  and  the  curatorship  of  adults, 
of  July  17th,  1905;  Poland  adhered  to  these  Conventions  in 
1929;  further,  the  Hague  Convention,  on  procedure  in  civil 
cases,  of  July  17th,  1905,  was  adhered  to  by  Poland  in 
1926.25 

22  Journal  of  Laws  of  the  Polish  Republic,  No.  37,  year  1936,  pp.  282,  283. 

23  See  League  of  Nations  Treaty  Series,  Vol.  143,  pp.  257,  357. 

24  See  ibidem,  pp.  319,  407.     Great  Britain  has  not  signed  these  Conventions,  but 
adhered  to  the  Geneva  Convention,  on  the  stamp  laws  in  connection  with  bills 
of  exchange  and  promissory  notes,  of  June  7th,  1930.     Poland  has  ratified  all 
the  five  Conventions  here  mentioned. 

26  Great  Britain  has  not  signed  the  Hague  Conventions.  On  August  26th,  1931,  a 
Convention  was  signed  at  Warsaw  between  Great  Britain  and  Poland  regarding 
Legal  proceedings  in  Civil  and  Commercial  matters ;  the  Convention  was  extended 
on  July  20th  and  26th,  1932,  to  Scotland  and  Northern  Ireland,  on  October  8th, 
1932,  to  Palestine  and  Transjordan,  and  on  November  8th  and  19th,  1932,  to 
New  Zealand  (League  of  Nations  Treaty  Series,  Vol.  131,  p.  19). 
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The  Hague  Conventions  have  exercised  a  strong  influence 
upon  the  development  of  Polish  private  international  law. 

It  is  believed  that  the  Polish  Acts  on  private  interprovincial 
and  international  private  law  are  little  known  to  English 
readers ;  some  mention  of  them  in  English  legal  literature  is 
found  in  a  table  showing  the  principles  which  govern  the 
rules  for  the  choice  of  law  in  the  countries  of  Europe,  added 
as  an  appendix  to  Cheshire's  valuable  book  on  private 
international  law.26 

There  are  numerous  commentaries  upon  the  Acts  not  only 
in  Polish  but  also  in  French,  Italian  and  German  legal 
literature. 2  7 

At  the  present  time,  when  private  international  law  is 
making  steady  progress  everywhere,  these  two  Polish  Acts 
may  not  be  devoid  of  interest  to  English  students  of  conflicts 
of  law. 

28  Op.  cit.,  pp.  663—665.  See  also  B.  A.  Wortley,  Poland's  New  Codes  of  Law 
(1937),  p.  4. 

27  E.g.,  Sulkowski,  Conception  de  droit  international  prive  d'apr&s  la  doctrine  et 
la  pratique  en  Pologne.  Academic  de  droit  international.  Recueil  des  cours 
(1932),  Vol.  41;  Babinski,  Droit  international  prive  de  la  Pologne.  Repertoire 
de  droit  international  de  Lapradelle  et  Niboyet,  Vol.  VI;  Babinski,  Le  droit 
international  prive  en  Pologne.  Revue  de  droit  international  prive  (1927); 
Rostworowski,  Le  droit  international  prive  en  Pologne.  Revue  de  droit  international 
et  de  legislation  compared ;  Udina,  II  diritto  internazionale  private  della  Republica 
Polacca,  Rivista  di  diritto  internazionale  (1929);  Frankenstein,  Die  polnischen 
Gesetze  fiber  das  Internationale  und  interterritoriale  Privatrecht.  Ostrecht 
(1926).  See  also  Frankenstein,  in  his  Internationales  Privatrecht,  Vol.  II — IV 
(1929 — 1935),  many  quotations  of  Polish  Acts. 
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PROF.  E.  JARRA 

HUMANISM,  as  a  new  intellectual  movement,  appeared  in 
Poland  in  the  fifteenth  century  and  was  spread  both  by 
foreign  and  Polish  philosophers. 

The  most  famous  among  the  foreigners  was  Philip 
Buonacorsi,  known  as  "  Kallimach."  Expelled  from  Rome 
for  his  free  thinking,  he  went  to  Poland  where  he  was  first  a 
tutor  of  the  then  King's  children,  and,  later,  counsellor  to 
another  King. 

Of  the  Poles  the  most  prominent  was  Jan  Ostrorog,  scion 
of  an  ancient  Polish  family  (he  died  in  1501  when  he  was 
Palatine  of  Poznan).  After  graduating  as  Doctor  utriusque 
iuris  in  Bologna,  he  impressed  the  members  of  the  Polish 
Parliament  by  a  treatise  on  the  State  and  the  Church,  in 
which  he  showed  the  knowledge  of  Marsilius  of  Padua  and 
William  of  Ockham,  the  fourteenth  century  forerunner  of 
modern  ideas. 

The  humanistic  movement  prepared  the  way  for  a  broaden- 
ing of  thought  and  above  all  for  tolerance.  Tolerance  in  its 
turn  was  the  foundation  of  a  widespread  development  of 
Reformation  in  Poland  in  the  sixteenth  century  particularly 
in  the  teaching  of  Calvin. 

Andrew  Wolan  was  the  most  distinguished  exponent  of 
this  teaching  and,  in  his  day,  was  widely  known  abroad. 

I.   WOLAN  THE  AUTHOR. 

Andrew  Wolan  was  born  in  1530  (or  1531)  in  West  Poland. 
He  belonged  to  an  old  Silesian  family  of  Polish  noble  descent. 
His  father,  Jan,  thanks  to  his  ability,  his  strict  morals 
and  his  leaning  towards  the  new  religious  movement,  gained 
the  confidence  and  protection  of  the  great  family  of  Ostrorog 
in  Western  Poland  and  was  appointed  manager  of  their 
estates.  The  mother  of  Andrew  Wolan,  Zofia  Kwilecka, 
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was  a  very  pious  woman,  whose  influence  greatly  stimulated 
his  ardent  faith  and  religious  devotion. 

Andrew  Wolan  received  his  primary  education  at  home, 
together  with  Stanislaw  Ostrorog,  who  later  became  the 
protector  of  Lutherans  in  West  Poland.  At  the  age  of  thirteen 
Wolan  entered  the  University  in  Frankfort  on  the  Oder, 
where,  owing  to  its  geographical  situation,  many  Poles 
received  their  training  and  whose  statutes  admitted  such 
young  undergraduates  to  studies.  After  three  years  he 
returned  home  to  his  parents  who  directed  him  to  the 
practical  study  of  law  and  agricultural  administration,  the 
two  activities  which  at  that  time  paved  the  road  to  a  career 
and  influence  in  Poland.  First  he  studied  with  one  of  his 
relatives  who  was  later  a  judge  in  Poznan.  Then  followed  a 
period  of  apprenticeship,  which  lasted  three  years,  on  the  vast 
estates  in  Lithuania  of  Queen  Bona.  Here  he  was  under  the 
direction  of  Hieronim  Kwilecki,  a  relative  of  his  mother,  and 
chief  administrator  of  the  estates.  At  nineteen  Wolan  was 
recommended  by  Kwilecki  as  private  secretary  to  Prince 
Nicholas  Radziwill. 

Wolan  was,  however,  in  no  hurry  to  accept  this  post  in 
spite  of  its  great  prospects.  With  the  permission  and  kindly 
support  of  the  Prince,  he  went  to  Konigsberg  to  continue  his 
studies,  first  in  the  conviction  that  more  knowledge  would 
give  him  a  better  background  for  his  work,  and  secondly  to 
satisfy  his  great  love  of  academic  learning,  as  admitted  by  him 
in  later  years.  At  the  University  of  Konigsberg,  known  for 
its  Lutheran  tendencies,  he  met  many  Polish  students  who 
found  it  convenient  to  study  in  a  neighbouring  vassal  country. 
Wolan  spent  three  years  there,  studying  mainly  ancient 
philosophy,  history  and  legal  and  political  subjects.  These 
studies  left  a  strong  imprint  on  all  his  future  practical  and 
theoretical  works,  although,  owing  to  ill-health,  Wolan  was 
prevented  from  taking  the  doctor's  degree  amplissimos 
honores. 

After  his  return  from  Konigsberg,  Wolan  entered  service 
at  the  court  of  Nicholas  Radziwill,  brother  of  Queen  Barbara, 
later  Wojewoda  of  Wilno  and  Great  Hetman  (Commander-in- 
Chief )  of  Lithuania,  and  after  1 564  a  follower  of  Calvin.  Wolan 
remained  all  his  long  life  a  faithful,  although  not  a  servile, 
retainer  of  the  powerful  house  of  Radziwill,  and  was  rewarded 
generously  with  land  and  support.  Landownership  opened 
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for  him  the  way  to  almost  permanent  membership  of  the 
Parliament  of  the  Polish  Republic.  Radziwill's  support 
secured  for  Wolan  appointment  to  the  post  of  secretary  to 
King  Zygmunt  August,  an  office  of  undefined  scope  but  a 
springboard  to  a  greater  political  career.  Owing  to  his 
character  and  abilities  he  remained  in  this  office  without 
interruption  during  the  reign  of  three  Kings,  one  of  which 
was  King  Zygmunt  III. 

As  a  man  of  confidence  of  the  Radziwills  Wolan  was  often 
charged  by  King  Zygmunt  August  with  delicate  missions 
connected  with  the  unification  of  Poland  and  Lithuania.  He 
also  took  part  in  a  mission  sent  to  Riga  on  the  occasion 
of  the  surrender  of  the  Great  Master  of  Li  viand. 

During  the  intervening  period — after  the  death  of  Zygmunt 
August — Wolan  published  an  "  Appeal  to  the  Senate  of  the 
Kingdom  of  Poland  and  Grand  Duchy  of  Lithuania  "  urging 
the  immediate  election  of  a  King.  During  the  second 
interregnum,  following  the  departure  of  Henry  de  Valois  in 
face  of  a  threat  of  war  with  Moscovie,  Wolan  was  sent  by 
the  Senate  to  solicit  the  intervention  of  the  Emperor 
Maximilian.  The  success  of  this  mission  earned  for  Wolan 
the  warm  gratitude  of  the  Senate. 

King  Stephan  Batory,  who  always  avowed  that  he  had 
"  no  desire  to  force  anybody's  conscience,  which  the  Lord 
alone  can  judge",  issued  from  his  camp  at  Pskov  an  order 
granting  peace  to  all  the  dissidents.  Not  only  did  he  retain 
in  the  office  of  secretary  the  Protestant  Wolan,  known  for 
his  many  polemics  against  the  Catholic  Church,  and  entrust 
him  with  many  affairs  of  State,  but  he  also  defended  him 
against  Antoni  Posse  win,  who  in  a  pamphlet  against  Wolan 
warned  the  King  that  his  secretary's  writings  might  hinder 
Poland's  victories  over  her  enemies.  Wolan  expressed  his 
gratitude  and  devotion  to  this  exceptional  King  in  a  masterly 
speech  (ad  Christophor,  Radivilum,  1584),  in  which  he 
wished  the  country  many  years  under  this  "  star  of  salvation" 
and  all  Christianity  many  such  monarchs. 

The  great  confidence  of  the  citizens  in  Wolan's  character 
and  legal  knowledge  gained  him  a  new  distinction.  In  1581, 
at  the  age  of  50,  he  was  elected  to  sit  in  the  High  Court  of 
Lithuania,  then  established  for  the  first  time.  He  held  this 
legal  office  all  the  rest  of  his  life. 
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Wolan  remained  an  influential  personage  after  the  death  of 
King  Stephen  Batory  during  the  interregnum  before  the 
election  of  a  new  King.  One  of  the  sovereigns  interested 
in  the  election,  the  Apostolic  Majesty  Roman  Emperor 
Rudolf  II,  despatched  an  envoy  to  Lithuania  for  the  purpose 
of  visiting  the  Calvinistic  secretary  of  the  late  King. 

The  new  King,  Zygmunt  III,  son  of  Catherine  Jagiellon,  an 
ardent  Catholic,  retained  Wolan,  then  known  as  a  heretic 
throughout  Lithuania,  in  his  post  of  secretary.  In  1588,  the 
second  year  of  the  reign  of  Zygmunt  III,  Wolan  took  part, 
with  other  delegates  from  Poland,  in  the  Congress  of  Bedzin, 
with  the  object  of  liberating  the  Archduke  Maximilian,  the 
unfortunate  candidate  of  Rudolf  II  and  who  had  been  taken 
prisoner  by  Hetman  Zamoyski  in  the  Battle  of  Byczyna,  and  of 
restoring  peace  between  Poland  and  the  Emperor.  There  he 
met  the  Papal  Delegate,  Cardinal  Aldobrandini,  who  subse- 
quently became  Pope  Clement  VIII.  In  his  spare  moments, 
Wolan  prepared  a  publication  entitled  "  A  speech  to  the  dele- 
gates of  Emperor  Rudolf  and  King  Zygmunt ",  in  which  he 
made  known  some  of  his  political  views.  In  the  following  year 
Wolan  again  travelled  to  Riga  to  take  part  in  a  commission 
established  to  settle  a  number  of  disputes.  In  the  name  of 
the  members  of  this  commission  he  addressed  the  Riga 
Estates  condemning  mutinies  and  supporting  obedience  to 
legitimate  authority.  The  secretary  of  State  of  Riga,  David 
Hilchen,  answered  this  speech  in  a  spirit  of  conciliation. 

Wolan  devoted  the  autumn  of  his  political  career  to  the 
Turkish  menace,  then  gathering  over  Europe.  He  published 
an  open  letter  on  this  question  to  Pope  Clement  VIII  and 
the  Leipzig  collection  of  speeches  on  the  Turkish  war  including 
the  "  Speech  to  the  representatives  of  the  Chivalry  of  the 
Kingdom  of  Poland  and  Grand  Duchy  of  Lithuania  gathered 
in  Parliament  at  Cracow  on  February  6th,  1595".  In  this 
pro  memoria  he  advocated  peace  with  the  Tsar  of  Moscow, 
both  Kingdoms  being  threatened  by  a  common  foe.  In  1595 
he  took  part  in  a  delicate  mission  to  Moscow  on  behalf  of 
King  Zygmunt  III  with  the  object  of  consolidating  the  peace 
between  Poland  and  the  Tsar  Theodore  Ivanovitch. 

In  1589  Wolan,  now  almost  seventy,  went  for  the  third 
time  on  a  mission  to  Li  viand.  On  this  occasion  he  delivered 
an  excellent  speech  in  which  he  praised  the  endeavours  of 
the  local  authorities  to  turn  that  Province  into  a  healthy 
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and  integral  part  of  the  Polish  Republic,  and  emphasised  the 
great  importance  to  the  State  of  the  burghers  and  villagers. 

Retiring  more  and  more  from  active  life  on  account  of 
age,  Wolan,  in  a  publication  in  1604  (a  funeral  speech  in 
honour  of  Krzysztof  Radziwill)  reminded  King  Zygmunt  III 
once  more  of  his  royal  pledge  to  secure  religious  freedom  to 
all  citizens. 

In  the  course  of  the  80  years  of  his  life  Wolan  devoted 
much  time  and  energy  to  religious  polemics  on  behalf  of  the 
principles  of  Calvinism,  which  formed  a  distinct  and  rich 
field  of  activity  for  him.  These  polemics  were  directed  first 
against  the  Roman  Catholic  Church  and  secondly  against  the 
different  sects.  They  began  in  a  discreet  form  in  a  public 
letter  to  Nicholas  Pac,  Bishop  of  Kiev,  who  had  changed  his 
religion,  married,  and  been  made  a  Palatine  by  the  tolerant 
King  Zygmunt  August.  With  the  passage  of  time,  however, 
the  polemic  writings  of  Wolan  became  more  extensive  and 
ever  more  violent.  Father  Skarga,  the  famous  Polish  preacher, 
set  himself  the  task  of  converting  Wolan  to  the  Catholic 
Church,  being  attracted  by  Wolan's  political  wisdom,  literary 
talent,  and  above  all  by  his  sincere  and  ardent  religious 
convictions. 

This  resulted  in  a  series  of  religious  treatises  in  which  also 
took  part  the  foreign  Jesuits,  Emanuel  Vega,  Anton  Possewin 
and  Frank  Turriani.  Wolan,  who  had  no  intention  of  changing 
his  religious  principles,  answered  Skarga  in  1574  in  a  book 
entitled  "  The  True  Orthodox  and  Ancient  Teaching  of  the 
Church  concerning  the  Sacrament  of  Body  and  Blood".  In 
1579  he  answered  the  other  opponents  in  his  book  "  The 
defence  of  the  true  and  ancient  teaching  of  the  Church  about 
the  Sacrament  of  Body  and  Blood  as  opposed  to  the  dogma 
of  Transsubstantiation".  The  circulation  of  this  book  was 
widespread,  and  the  second  and  third  editions  were  published 
in  La  Rochelle,  the  seat  of  the  French  Huguenots,  in  1586 
and  1589  respectively.  In  these  works,  and  in  many  that 
followed,  Wolan  preached  the  Calvinistic  Doctrine  of  the 
Eucharist  and  fought  against  the  supremacy  of  the  Pope; 
the  cult  of  the  Saints,  prayers  for  souls  in  Purgatory ;  works 
of  painting  and  sculpture  pleasing  to  the  senses  in  Churches ; 
against  the  adoration  of  holy  pictures,  which  he  considered 
idolatrous ;  songs  and  music  in  Churches ;  liturgical  ceremonies ; 
convents  and  monastries;  etc. 
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Discouraged  by  Wolan's  resistance,  Skarga  withdrew  the 
polemics  in  Latin  by  a  work  in  Polish  entitled  "  Seven  pillars 
on  which  are  based  the  Catholic  teaching  of  the  Holiest 
Sacrament  of  the  Altar  "  (in  1582),  the  object  of  which  was 
to  appeal  to  a  wider  range  of  readers  who  were  under  the 
spell  of  the  learning  and  zeal  of  the  Calvinistic  writer.  ;<  He 
wishes  to  appear  a  white  Angel,  but  is  a  black  one  "  wrote 
Skarga;  "...  they  pretend  to  recognise  the  presence  of 
Christ's  Body,  but  in  reality  they  doubt  His  existence  and 
proximity  ".  Skarga  was  followed  by  the  Theological  Faculty 
of  the  Academy  of  Vilna,  reconstituted  after  the  Trident 
Congress,  and  in  particular  by  Andrew  Jurgiewicz,  a  pupil  and 
Doctor  of  the  Academy.  A  temperamental  debater  with  a 
biting  though  often  uncouth  pen,  he  soon  got  the  initiative 
of  the  attack  into  his  own  hands  and  compelled  his  elderly 
opponent  to  take  the  defensive  and  finally  to  abandon  the 
debate. 

Wolan's  fight  against  the  sects  was  directed  mainly  against 
the  Ariens,  whom  he  called  Ebionits  and  Samosatens,  owing 
to  their  similarity  to  those  ancient  oriental  sects.  Their 
chief  promoters  were  the  originators  of  the  Soccinian  sect: 
Faustin  Soccini,  who  came  to  Poland  in  1579,  and  his 
uncle,  Lelius,  who  visited  Poland  on  several  occasions.  In 
a  work  against  them  entitled  "  Paraenesis  "  (Admonition), 
and  in  "  Letters  "  to  some  hesitating  Calvinistic  Ministers, 
antitrinitarians,  Wolan  defended  with  deep  faith  and  cogent 
reasoning  the  essence  of  Jesus  Christ  as  Son  of  God,  real 
God  and  real  Man. 

Apart  from  his  political  and  religious  activity  Andrew 
Wolan's  life  was  marked  by  other  important  traits  of 
character — in  the  first  place  his  great  devotion  to  learning. 
Despite  his  practical  work  he  continued  the  studies  of  his 
University  days  up  to  the  very  end  of  his  busy  life,  devoting 
to  them  all  the  moments  free  from  public  duties,  and  in  his 
contacts  with  the  West  studying  the  development  of  the 
problems  which  interested  him.  In  his  last  work,  written 
when  he  was  well  over  seventy  ("  De  principe,"  1608),  Wolan 
called  learning  the  greatest  gift  bestowed  by  the  Lord  upon 
the  human  mind  and  as  an  enlightened  humanist  he  quoted 
Cicero's  saying  "  The  roots  of  learning  may  be  bitter,  but 
the  sweetness  of  its  fruits  is  the  reward  of  all  scholars". 
B.  9 
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A  characteristic  trait  of  Wolan,  often  overshadowing  even 
his  admiration  of  learning,  was  his  sincere,  deep  and  ardent 
religious  faith.  Not  content  with  his  inner  and  personal 
feelings,  Wolan's  religion  took  the  form  of  fanatical  and 
uncompromising  proselytism,  compelling  him  to  fight  for  his 
convictions  and  to  convert  to  them  people  of  other  beliefs. 
Their  opposition  seemed  to  him  to  be  incomprehensible 
obstinacy,  obtuseness  or  ill-will.  Thus,  in  debating,  he  not 
only  used  clear  and  cool  arguments,  but  went  so  far  as  to 
mock  and  ridicule  his  opponents  and  even  insulted  and 
abused  them,  scarcely  justified  by  the  fact  that  the  same 
methods  were  used  by  the  other  side.  The  unrestrained  and 
coarse  style  of  Wolan  as  author  was,  however,  in  keeping 
with  the  age-old  tradition  of  religious  polemics ;  one  finds  them 
in  the  writings  of  some  Catholic  authors  of  the  time  of  the 
greatest  power  of  the  Church,  even  in  such  great  poets  as  Dante 
and  Petrarch,  particularly  in  the  "  Rymes "  of  the  latter, 
consecrated  to  Rome — Babylon ;  no  wonder  that  in  the  heated 
debates  of  the  Reformation  these  forms  should  continue  and 
develop,  all  the  more  as  the  disputes  of  Demosthenes  and 
Aischines,  full  of  vile  abuses,  discovered  by  the  Humanists, 
became  known  and  followed. 

To  show  that  he  fought  with  ideas,  not  with  men,  Wolan 
gave  examples  of  his  lasting  friendship  with  many  worthy 
personages  among  the  Catholic  Clergy.  Condemning  in 
principle  the  Society  of  Jesuits,  as  representatives  of  the 
philosophy  and  theology  of  the  Roman  Church  against  which 
he  fought,  he  did  not  fail  to  underline  that  the  pure  life, 
great  learning  and  talents  of  individual  members  of  this 
Order  were  worthy  of  just  praise  (Assertiones  de  Eucharistia, 
1586). 

Not  less  characteristic  was  Wolan's  patriotism.  Both  his 
long  life  devoted  to  the  service  of  Poland  and  his  literary 
activity  lasting  over  40  years  had  their  inspiration  in  his 
devotion  to  his  country.  His  patriotism  was  the  motive  for 
Wolan's  condemnation  of  Orzechowski  for  thoughtlessly  trying 
to  undermine  the  unity  of  Lithuania  and  Poland ;  it  compelled 
him  to  condemn  the  laws  which  made  it  impossible  for  the 
peasants  to  sue  their  landlords  for  attempts  against  their  life 
or  property  or  which  delivered  the  cities  to  the  mercy  of  the 
impetuous  nobles;  it  was  the  source  of  his  warning  against 
the  importation  of  alien  monks,  the  tools  of  foreign  Courts; 
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and  finally,  only  in  his  patriotism  could  Wolan  find 
consolation  for  all  the  abuses  heaped  on  him' by  his  slanderers. 

Wolan  died  in  1610  at  the  age  of  80  at  his  beloved 
country  place  in  Lithuania  amongst  his  family,  to  whom  he 
was  most  attached,  and  his  friends.  Wolan  was  the  chief 
pillar  of  Polish  Calvinism  at  the  time  of  its  development,  and 
his  importance  was  never  fully  realised.  There  was  nobody 
strong  enough  to  occupy  his  place  in  the  movement,  just  at 
the  time  when  the  Catholic  Church,  reborn  at  the  Council  of 
Trent,  obtained  in  Poland  a  final  victory  over  its  opponents. 
The  prestige  of  Andrew  Wolan's  name  in  Poland  can,  however, 
be  testified  by  the  fact  that  23  years  after  his  death,  in  1633, 
when  Wladyslaw,  King  of  Sweden,  son  of  the  Polish  King, 
elected  Tsar  of  Moscow,  wished  to  gain  the  support  of  Polish 
citizens  to  obtain  the  throne  vacant  by  his  father's  death, 
he  sent  a  delegate  to  Wolan's  son,  Thomas,  then  a  judge  in 
Oszmiany,  soliciting  his  support,  just  as,  in  earlier  days, 
monarchs  had  applied  to  his  father,  the  secretary  of  three 
Kings. 

Posterity  composed  an  anagram  full  of  meaning  on  the 
name  and  surname  of  the  great  man:— 

Andreas  Volanus 
Nova  laus  ardens 

(Andrew  Wolan — the  new  flaming  glory.  .  .  .)  The  City  of 
Vilna,  so  closely  connected  with  Wolan,  paid  a  tribute  to  his 
memory  by  giving  his  name  to  one  of  its  streets. 

n.  HIS  WORK 

Wolan's  legal  philosophy  is  to  be  found  in  all  his  writings 
though  it  does  not  appear  in  all  of  them  to  the  same  extent. 
His  publications  fall  into  three  groups:  (1)  Ethical  and 
political  treatises ;  (2)  Theological  and  dogmatic  dissertations ; 
and  (3)  Speeches.  The  works  under  the  first  heading  are 
obviously  the  most  important,  though  the  theological  writings 
of  the  author-politician,  and  even  more  so  his  speeches,  contain 
many  valuable  premises  for  the  fruition  to  the  fullest  extent  of 
Wolan's  legal  and  political  views. 

Whilst  the  whole  of  Wolan's  literary  output  presents  impor- 
tant material  for  the  philosophy  of  law,  the  state  of  its 
preservation  is  very  imperfect.  The  work  not  only  deteriorated 

9  (2) 
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with  the  passage  of  time,  but  suffered  to  a  much  greater  extent 
through  the  fanatical  wrath  of  his  opponents,  who  burned  his 
heretical  books.  Some  have  disappeared  without  leaving  a 
trace;  those  which  were  saved  are  very  rare,  even  unique. 
They  are  mostly  found  only  by  accident  in  libraries  at  home 
and  abroad,  where  they  found  their  way  owing  to  the  wide 
repute  of  the  author.  The  list  of  Wolan's  works  which  it 
has  been  possible  to  trace  and  which  have  been  used  in 
this  present  work  is  as  follows;  the  titles,  sometimes  very 
long,  being  given  in  a  shortened  form:— 

(1)  To  the  Poles  and  to  Lithuania  (Conversation  of  a  Pole 
and  a  Lithuanian,  etc.),  1564.     A  Polish  poem.     Remarks 
about  the  importance  of  unity  in  the  State. 

(2)  Epistola  ad  ...  Nicolaum  Pacium  .  .  .  de  S.  Trinitate 
.  .  .  1565 — 66.    Chiefly  citations  of  acknowledged  authorities. 

(3)  De  libertate  politica  sive  civili  .  .  .  Cracoviae,  1572. 
The  best  known  work  of  Wolan,  to  many  the  only  known  one, 
giving  a  systematic  exposition  of  his  views  on  justice,  law. 
right,  State  constitution  and  freedom ;  it  is  the  most  important 
text.    Translated  imperfectly  and  unscientifically  into  Polish 
by  St.  Dubingowicz,  Of  the  freedom  of  the  Republic  or  the 
Nobility.     Wilno,  1606;  Cracow,  1859. 

(4)  Oratio  ad  Senatum  regni  Poloniae  Magnique  ducatus 
Lituaniae,    qua   boni   Principis    in    Republica   constituendi 
modus  ostenditur  (1572).     Czubek,  polit.  works,  1906. 

(5)  Vera,    orthodoxa   vetusque   in   Ecclesia   sententia   de 
Sacramento  Corporis  et  Sanguinis  D.J.C.  ad  Petrum  Skarga. 
Typis  Loscensis,  1574.    Proscribed  by  the  Church,  completely 
destroyed.     Its  existence  has  been  testified  by  Skarga  and 
Turriani  and  cited  in  other  works  of  Wolan. 

(6)  Praefatio  in  Fricium,  an  introduction  to  the  Polish 
translation  by  Cyprian  Bazilik  of  the  work  of  Andrzej  Frycz 
Modrzewski   "  Of  the  improvement  of  the  Republic  "  (De 
repub.    emendanda)    in    Losk   by    Karcan,    1577.      Wolan, 
introducing  the  Polish  translation  of  the  work  of  his  dis- 
tinguished countryman,  pointed  out  chiefly  Frycz's  struggle 
against  the  inequitable  penalty  for  manslaughter;    further 
he  underlined  the  relation  of  positive  and  natural  law,  the 
objects  of  laws  in  the  service  of  equality  and  public  service, 
the  administration  of  jurisdiction  and  justice,  and  the  duties 
of  an  individual  towards  his  countrv. 
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(7)  Defensio    verae,    orthodoxae,    veterisque    in    Ecclesia 
sententiae  de  Sacramento  corporis  et  sanguinis  Domini  nostri 
.Jesu  Christi  veraque  eius  in  Coena  sua  praesentia  contra 
novum  et  commentitium  transsubstantionis  dogma.  ...    Ad 
Petrum  Scargam  Jesuitam  Vilnensem  .  .  .  Losci  Litauorum 
.  .  .    per    Kartzanum  .  .  .    1579  .  .  .    Dedicated:     Domini 
Stephano  Regi  Poloniae,  etc.     The  largest  of  all  the  known 
publications  of  Wolan  (442  pages),  this  book  repeats  and 
expands  the  arguments  of  his  former  work  published  in  1574 
and  lost  to  us.    Purely  a  theological  work,  it  contains  com- 
paratively  little   legal-philosophical   material.     The   second 
unchanged  edition  of  the  book  entered  the  Huguenot  publica- 
tion, "  Doctrinae  Jesuiticae  praecipua  capita,  Rupellae  "  (La 
Rochelle),  1586.    Appeared  again  in  the  same  publication  in 
1589,  as  a  third  edition. 

(8)  Paraenesis  .  .  .  ad  omnes  in  Regno  Poloniae,  Magnoque 
Ducatu  Lituaniae,  Samosatenianae  .  .  .  doctrinae  professores 
.  .  .  responsio.     Spirae,   1582.     Paraenesis  pg.   1 — 35;    Re- 
sponsio  pg.  37 — 203.     The  work  is  mainly  directed  against 
the  lack  of  logic  of  his  opponents. 

(9)  Idololatriae  Loiolitarum  vilnensium  oppugnatio.     Per 
Kartzanum.     1583.     Against  the  worship  of  images. 

(10)  A.W.    libri    quinque.      Contra    Scargae  .  .  .    septem 
Missae  sacrificiique  eius  columnas,  etc.  (213  pg.).     Vilnae, 
per  Lancicium,  1584.    Opinions  about  the  Pope's  superiority 
and  the  relation  of  his  power  to  the  lay  power. 

(11)  Oratio   funebris   in   laudem    .    .    .    Principis   Nicolai 
Radivili,  Palatini  Vilnen,  etc.    Vilnae,  per  Lancicium,  1584. 
Second  edition  in  1588  by  J.  Abramowicz  in  the  publication 
;'  Radivilias,"   etc.     Interesting   for   its   traditional   ethical 
problem:   the  inheritance  of  virtue. 

(12)  A.V.   oratio  gratulatoria.     Ad   ...   Christophorum 
Radivilum  .  .  .  Palatinum  Vilnensem,  Vilnae,  per  Lancicium, 
1584.     About  the  merits  of  the  House  of  Radziwill. 

(13)  Oratio  ad  incolas  Regni  Poloniae  .  .  .  imminente  metu 
belli  Turcici,  Vilnae,  Typis  Kartzani,  1585.    Evoke  moral  and 
religious  feelings  in  view  of  the  approaching  Turkish  war. 

(14)  Assertionum  de  Eucharistia  falsarum  .  .  .  confutatio. 
1586.     A  theological  dissertation. 

(15)  Apologia  A.V.  ad  calumnias  .   .   .  hominum  Sectae, 
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qui  se  .  .  .  Jesuitas  vocant,  Vilnae,  per  Lancicium,  1587.    A 
defence  of  the  Reformation. 

(16)  A   lost   speech   in   Latin    (1587 — 88)    encouraging   a 
return  to  the  teaching  of  Zwingli    according  to  the  Jesuit 
Fr.  Bartsch,  who  gave  an  extensive  answer  to  this  speech. 

(17)  Oratio  ad  ill.   .   .   .     Imperatoris    Rudolphi  et  .   .   . 
Polonorum  Regis  Sigismundi  Legates,  ad  Bendzinum,  pacis 
constituendae    causa    congregates,    1589.      Contains    much 
thought  of  a  legal  philosophic  nature. 

(18)  Ad  libellum  .  .  .  Andreae  lurgevitii  .  .  .  responsio. 
1589.     Important  in  view  of  the  autobiography  it  contains 
of  Wolan. 

(19)  Oratio  ad  spectab.    Senatum  et  universam  Civitatem 
Rigensem,  Rigae,  1589.    Published  also  in  German  under  the 
title:    "  Abscheidt,  womit  die  Herrn  .  .  .  Commissarien  .  .  . 
einen  .  .  .  Rath  .  .  .  und  gemeine  Stadt  zum  beschluss  .  .  . 
Commission    durch    A.W.    gesegnet.     Riga  by  N.   Mollyn, 
1589.      Contains   many   important    indications   of  Wolan's 
ideas  concerning  ethics  and  politics. 

(20)  Dirae  in  obtrectatores,  Vilnae,  typogr.  Volani,  1591. 
A  poem  now  lost.    Its  existence  was  testified  to  by  Rev.  M.  H. 
Juszynski  (Dykcyonarz,  II,  1820,  pg.  337)  and  by  Wolan 
himself  (Epistolae,  1592  f.C.). 

(21)  Epistolae  ...  ad  refellendum  doctrinae  Samosatenianae 
errorem,  Vilnae,  In  offic.  Coetus  Evangelici,  1592.    A  debate 
defending  the  orthodox  Calvinistic  teaching  against  the  sects. 

(22)  Meditatio  in  Epistolam  divi  Pauli  Apostoli  ad  Ephesios, 
Vilnae,  In  offic.  Markovicii,  1592.     A  homily  in  6  chapters 
dealing  with  a  number  of  philosophic,  legal,  social  and  State 
matters. 

(23)  Indicium  de  libello  Stanislai  Rescii .  . .  Ministromachia, 
1593. 

(24)  A  V.  ad  beatissimum  patrem,  D.  II.  Aldebrandinum 
.  .  .  oratio,   1593.     A  polemic  against  the  Primate  of  the 
Pope. 

(25)  A.V.  Ad  Equites  Regni  Poloniae  Magnique  Ducatus 
Lithuaniae  .  .  .  de   societate    belli   cum    Imper.    Rudolpho 
contra  Turcam  .  .  .  oratio,  published  in  the  collective  work: 
Selectiss.     Orationum  et  consultat.     De  bello  Turcico  . 
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Lipsiae,  1595.     A  pro  memoria,  until  now  never  quoted  in 
works  about  Wolan,  containing  many  deep  political  ideas. 

(26)  De  vita  beata,  Dialogus,  Vilnae,  Impr.  Sultzer,  1596. 
Discussing,  like  Seneca  in  a  treatise  of  a  similar  title,  how 
one  can  prepare  for  eternal  beatitude,  the  author  proves  the 
superiority  of  Christ's  moral  principles  over  other  systems 
of  ethics. 

(27)  Panegyricus    .    .    .    Nicolao    Christophoro    Radivilo, 
Palatine  Trocensi,  Vilnae,  Excud.  Sultzer,  1598.    The  author 
underlines  the  importance  of  towns  to  the  State,  and  demands 
freedom  for  the  burgesses,  as  being  the  foundation  of  peace 
and  prosperity. 

(28)  De    L.    Polonorum    homicidii    non    capitali    impia. 
Oratio    ad    Commissar.      Civitatis    Rigensis,    Rigae,    1599. 
Manuscript.    Condemning  the  inequality  in  Polish  Law  of  the 
penalties  for  crimes  against  life  and  property,  Wolan  urges 
the  representatives  of  Riga  to  abolish  the  right  of  the  nobles 
over  the  lives  of  the  peasants,  now  that  they  "  are  about  to 
sow  "  the  new  laws  of  Li  viand. 

(29)  Oratio  ad  ...  Radivillos  et  Chotkiewicios,   Vilnae, 
per  Sultzeros,  1600.     Theoretical  discussion  about  harmony 
among  the  citizens  in  connection  with  a  quarrel  between 
those  powerful  families. 

(30)  Nuptiae   Radiviliae,   oratio,    1601.     Prompted  by   a 
marriage   in   the   Radziwill  family,   Wolan   underlines  the 
importance  of  religious  unity  to  social  unity. 

(31)  Oratio  funebris  in  laudem  ...  I.  Abramovicii,  Palatini 
Smolenscensis  (1602).    Panegyric  stressing  the  importance  of 
religious  education. 

(32)  Oratio  funebr.  in  laudem  .  .  .  Christophori  Radivil, 
.  .  .  Palatini    Vilnensis,    Wilnae    apud    Karcanum,    1604. 
Unknown. 

(33)  Caecitas   et   poena   Ecclesiae,   Hanoviae   (Hanau,   in 
Hessen,  Germany),  1603.    The  defence  of  Calvinistic  principles 
and  a  struggle  against  the  Primate  of  the  Pope. 

(34)  De   Principe   et   propriis    eius    virtutibus,   Dantisci, 
Excud.  Rhodus,  1608.     Wolan  considers  the  origin  of  the 
Prince,  his  religion,  learning,  marriage,  justice,  generosity, 
magnanimity  and  virtue. 
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This  work,  published  in  Danzig  two  years  before  his  death, 
closes  the  list  of  his  known  publications. 

In  addition,  he  left  behind  him:— 

(35)  A  clear  and  reasoned  proof  .  .  .  that  the  Pope  .  .  . 
is  not  the  head  of  the  Universal  Church  .  .  .    Wilno,  1608, 
a  translation  of  a  book  under  this  title,  written  by  Philippe 
Mornay  Duplessis. 

(36)  Manuscript  letters  to  the  Princes  Radziwill,  written 
in  1590, 1594  and  1609.    These  also  touch  upon  some  legal  and 
State  matters. 

Such  is  the  literary  heritage  left  by  Wolan.  It  would  be 
considered  an  important  achievement  even  for  a  man  whose 
whole  time  was  devoted  solely  to  theoretical  work. 

In  spite  of  the  fact  that  Wolan  had  a  good  style  in  Polish, 
according  to  the  trustworthy  testimony  of  Bazylik,  proved 
by  the  poem  left  by  him,  Latin  was  the  language  of  his  works. 
The  reason  for  this  was  not  only  the  desire  to  reach  the 
foreign  reader,  but  mainly  the  tendency,  of  which  there  are 
many  proofs,  on  the  part  of  Polish  Calvinists  not  to  spread 
the  polemic  passions  among  the  wide  masses,  to  prevent  "  the 
fire  burning  elsewhere  from  flaring  up  in  our  country  ". 

Wolan's  knowledge  of  Greek  is  seen  from  the  authors  he 
quoted,  besides  his  own  testimony.  He  was  acquainted  with 
Italian,  then  fashionable  in  Poland,  as  may  be  noted  from  his 
correct  quoting  of  Petrarch.  Wolan  must  have  known 
German  from  his  studies  in  Frankfort  and  Konigsberg,  but 
principally  he  consulted  Latin  sources  and  authors  in  accord 
with  the  general  tendency  of  the  time. 

Wolan's  erudition,  characteristic  of  the  men  of  the 
Renaissance,  and  acquired  by  him  during  many  years, 
inclined  both  towards  lay  and  ecclesiastical  learning.  The 
list  of  sources  consulted  is  amazing;  it  comprises  authors  of 
antiquity,  the  middle  ages  and  modern  times,  philosophers 
and  theologians,  lawyers  and  historians' — "  reading  and 
considering  their  opinions,"  said  Wolan,  but  he  formed  his 
own  views  on  social  and  political  problems.  The  number  of 
these  authors  approached  a  hundred  and  included  many 
which  will  shine  in  glory,  besides  others  now  quite  forgotten. 
Not  one  of  the  celebrities  of  Greece  and  Rome  is  missing, 
nor  are  any  of  the  Great  Fathers  of  the  Church  or  leaders 
of  Humanism  and  Reformation.  Among  the  authors  quoted 
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are  also:  the  English  Elizabethan  theologian  and  historian 
Balaeus,  who  adopted  Protestantism  (1563) ;  Arturus  Faunteus 
(1591),  a  Jesuit  of  English  origin,  Professor  of  Theology  in 
Poznan  and  writer  of  apologetics;  Thomas  More  (1535), 
known  in  England  for  his  opposition  to  scholasticism 
"  doctissimus  ille  vir  et  magnum  universae  Angliae  orna- 
mentum".  Among  the  Polish  writers — besides  Skarga  and 
Wujek — Wolan  knew  and  greatly  admired  the  famous  Frycz 
and  also  the  authors  of  his  own  school  (A.  Chrzastowski, 
G.  Zarnowiecki  and  others).  How  Wolan  followed  the 
contemporary  publications  may  be  seen  from  his  remarks 
about  them.  He  twice  quoted,  for  instance,  the  excellent 
work  of  Bodin,  "  De  Republica,"  only  two  years  after  the 
publication  of  its  Latin  edition;  this  must  be  considered  a 
very  short  period  in  view  of  the  then  existing  conditions  of 
communications  and  the  consequent  slow  spreading  of 
bibliographical  news. 

Wolan 's  learning  covered  also  legal  subjects.  He  was 
familiar  with  the  chief  source,  Roman  law,  which  he  often 
quoted,  and  further,  with  canonical  law.  In  addition  he 
often  cited  the  principles  of  the  constitutions  of  the  ancient 
States  as  well  as  of  the  modern:  England,  France,  Venice, 
Spain,  Germany  and  Moscovy.  He  knew  intimately  the 
institutions  of  his  own  country,  which  supplied  him  with 
subjects  for  his  critical  remarks  and  comparisons. 

Wolan 's  work  is  marked  by  a  scientific  method  acquired 
in  the  course  of  his  sound  secondary  school  and  higher  educa- 
tion. He  accused  his  opponents  of  lacking  such  method,  as, 
for  instance,  when  he  said  that  whoever  reads  the  work  of 
Orzechowski  "  will  note  that  syllogisms  are  understood  in 
Lithuania  and  will  laugh  at  the  philosophising  buffoon.  They 
will  see  the  false  premises  and  the  erroneous  conclusions". 
In  another  instance  Wolan  made  similar  accusations  against 
Faust  Socyn,  a  polemicist  of  great  renown. 

Although  himself  using  the  distinctions  of  scholasticism, 
Wolan  declared  his  disapproval  of  this  method  as  inciting 
to  loquacity  and  quarrels.  He  argued  rightly  that  the  use 
of  impartiality  and  criticism  was  a  condition  of  the  scientific 
method.  He  advised  this  method  to  his  opponents,  but  could 
not  apply  it  himself:  all  his  writings,  not  only  in  matters  of 
faith  but  also  on  other  questions,  were  under  the  influence 
of  a  spirit  of  utterly  apodeictic  thinking  and  a  fanatical 
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intolerance.  He  followed  here  faithfully  Calvin's  principle 
*'  non  debere  distrahi  a  religione  scientiam  ".  Wolan  used,  as 
did  so  many  other  authors  schooled  in  the  writings  of  Aristotle, 
besides  quoted  authorities  also  the  testimony  of  actual  practice 
and  experience  (experientia,  usus  vitae).  From  it  are  drawn 
decisive  arguments  in  constitutional  matters :  according  to  the 
spirit  of  the  Renaissance  the  scholar  had  to  base  his  thinking 
on  a  knowledge  of  history  (historiae  cognitione  instructus) 
and  his  observation  on  the  widest  possible  range  of  facts 
related  to  the  subject  in  question,  in  this  instance  on  the 
example  of  "  institutions  of  famous  and  old  States,  wise 
by  the  experience  of  their  long  continuity". 

Besides  these  characteristics,  Wolan's  method  of  thinking 
and  working  was  under  the  strong  influence  of  his  knowledge 
of  the  law,  especially  Roman  Law ;  it  urged  him  to  synthesise 
and  draw  up  definitions  of  matters  under  consideration. 

The  method  applied  by  Wolan  to  his  work  has  earned  for 
him  with  complete  justification  the  name  of  theorist. 

III.    ETHICS 

Wolan's  Ethics,  true  to  the  tradition  of  Plato  and  Aristotle, 
are  eudaemonic,  that  is  they  consider  happiness  as  the  chief 
aim  of  human  life. 

Happiness  being  dependent  on  the  possession  of  quality, 
the  establishment  of  a  measure  for  it  decides  the  essence  of 
happiness.  Wolan  divided  all  qualities  into  two  main 
categories:  external  qualities,  comprising  those  of  body  and 
fate  and  having  no  independent  importance,  and  internal 
qualities,  those  of  the  soul,  which  alone  give  men  a  partici- 
pation in  real  happiness.  According  to  this  criterion  Wolan 
excludes  honours  and  rank,  riches  and  family  repute  from 
the  qualities  which  form  the  condition  of  a  happy  life. 

Wolan,  like  Plato,  considered  that  virtue  is  the  only  way 
to  happiness.  But  whereas  the  pagan  philosopher  found  that 
virtue  is  wisdom,  Wolan  saw  in  faith  and  freedom  the 
conditions  for  its  realisation. 

The  principle  of  faith  consists  in  the  truth  that  human 
nature,  being  alienated  from  its  former  perfection  by  original 
sin  and  the  resulting  weakness  of  mind  and  body,  will  for 
ever  prevent  men  from  finding  by  themselves  the  road  to 
truth ;  they  have  to  seek  it  for  all  the  virtues  where  God  has 
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shown  it,  that  is  in  His  Son,  our  Leader  and  Saviour.  He 
is  the  measure  and  teacher  of  all  pious  life.  To  know  God 
through  His  Mercy  is  to  know  the  standard  of  real  and 
true  quality  and  at  the  same  time  the  highest  goal  of  human 
happiness. 

The  principle  of  freedom  as  understood  by  Wolan  consists 
not  only  in  the  proper  use  of  its  qualities,  that  is  according 
to  the  proper  standard,  but  also  in  the  free  use  of  them. 
Freedom  as  an  ethical  attribute  of  the  soul  indicates  the 
inclination  to  accomplish  the  honest  duties  of  everyday  life 
and  to  practise  virtue,  as  opposed  to  slavery  which  is 
subordinated  to  the  lowest  sensual  passions — overwhelming 
despotic  rulers.  Only  through  freedom  of  spirit  can  the 
gifts  of  human  mind  and  body  find  their  true  adaptation  and 
bring  real  human  happiness.  As  "a  mistress  of  all  good  things" 
freedom  alone  can  condition  the  development  of  philosophy 
and  laws. 

The  acquisition  of  virtue — this  traditional  problem  of 
ethics — takes  up  much  space  in  Wolan's  deliberations.  He 
had  the  choice  of  two  viewpoints :  the  aristocratic  conception, 
according  to  which  virtue  is  a  gift  of  nature,  received  without 
merit  by  inheritance  from  virtuous  ancestors,  and  the 
democratic  one,  of  virtue  acquired  not  through  birthright 
but  through  learning,  and  in  consequence  maintaining  that 
all  that  men  call  virtue  can  be  developed  through  studies 
and  training  open  to  everyone.  Wolan  accepted  the 
democratic  theory  of  universal  admission  to  virtue  and  in  all 
his  literary  activities  he  aimed  at  speading  and  defending  it. 
Having  established  that  inheritance  is  of  no  consequence  in 
matters  of  virtue,  as  no  one  is  born  virtuous  but  can  only 
become  so,  he  explained  that  nobility  does  not  by  itself  confer 
indestructible  fame:  on  the  contrary,  it  can  even  shame 
those  who,  soiled  by  a  crime,  do  not  strive  to  acquire  merit 
by  a  pure  and  virtuous  life  or  by  some  particular  virtue. 
To  some  minds  which  erroneously  identified  the  nobility  of 
a  family  with  virtue,  Wolan  opposed  his  individual  view 
that  even  among  noblemen  one  has  to  seek  for  nobility. 

This  point  of  view  is  connected  with  Wolan's  theory  about 
moral  degeneration,  similar  to  Plato's  teaching  of  degradation 
in  the  ideal  State.  In  contradiction  to  the  opinion  of  inherited 
virtue,  which  stated  that  good  parents  can  only  beget  good 
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children,  Wolan  cited  examples  of  "  degeneration  "  when 
people  who  live  only  in  the  glory  of  their  ancestors  without 
striving  at  virtue  cannot  be  considered  noble,  having  utterly 
lost  the  fame  and  honour  of  their  ancestors  by  their  own 
idleness  and  weakness  and  must  be  classed  with  "-buffoons 
and  rascals  ".  A  man's  virtue  is  thus  not  connected  with 
his  origin,  but  results  from  his  own  activity  and  work; 
no  wonder,  therefore,  that  Wolan  considered  a  new  title  of 
nobility  conferred  by  a  monarch  in  recognition  of  merit  as 
equally  valuable  as  an  old  inherited  and  nobly  used  title. 

Wolan  was  also  interested  in  the  capacity  of  lower  classes 
to  acquire  virtue.  Quoting  Aristotle  and  other  philosophers, 
he  deduced  that  often  of  humble  parents  great  talents  are 
born,  capable  later  of  creating  acts  of  virtue.  But  here  again 
virtue  is  not  a  gift;  it  is  not  given  by  nature  only.  God, 
the  Creator  of  nature,  instils  in  the  souls  of  men  "  the  seeds 
of  virtue  ",  like  sparks — according  to  Wolan's  statement 
illustrated  by  Cicero's  allegories;  only  diligence  and  care, 
learning  and  hard  work,  can  kindle  and  prevent  them  from 
being  extinguished. 

Wolan's  theory  of  equal  ways  for  everybody  of  acquiring 
virtue  makes  all  classes  equal  in  the  moral  sense.  Accordingly 
Wolan  maintained  that  plebeian  origin  was  no  shame  but 
could  be  honourable  for  those  who,  through  their  own  merit, 
achieved  higher  rank. 

The  ethical  virtues  Wolan  divided  in  principle  in  accordance 
with  the  traditional  division  of  Plato  and  Cicero,  namely: 
wisdom,  courage,  temperance  and  justice. 

Wisdom  in  Christian  Ethics  lost  the  supreme  place  given 
to  it  by  the  intellectualism  of  Plato  and  Socrates.  According 
to  Wolan,  wisdom  is  not  the  only  deciding  factor  of  virtue 
because,  in  the  first  place,  it  is  controlled  by  the  elements  of 
will,  which  can,  under  the  influence  of  perverse  and 
unmitigated  desires,  dim  the  light  of  wisdom  to  such  a  degree 
that  it  ceases  to  exercise  any  power.  Secondly,  if  not  only 
wisdom  but  also  emotion  and  will  are  instrumental  in 
acquiring  virtue,  then  particular  importance  must  be  given 
to  training,  as  already  stated  by  Aristotle  and  later  by 
advocates  of  Christian  voluntarism.  Thirdly  and  finally, 
only  Christ  can  restore  to  its  original  perfection  wisdom 
•which  is  marred  by  sin  like  the  other  elements  of  the  soul: 
emotion  and  will.  As  restorer  of  the  human  soul  He  makes 
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new  beings  out  of  men,  giving  them  real  wisdom  through  the 
Holy  Ghost  and  redeeming  the  will  from  the  bondage  of  sin, 
making  it  so  unflinching  that  it  cannot  be  overpowered  by  the 
mad  passions,  but  bridles  them  by  wisdom. 

Courage  is  the  virtue  of  a  man  which  enables  him  to  rule 
over  the  circumstances  of  life  and  makes  him  faithful  to  his 
duties.  Owing  to  these  qualities  courage  is  the  essential 
condition  of  justice. 

Temperance  means  moderation  in  life  and  as  such  it  is  an 
adornment  of  the  other  virtues.  In  particular,  Wolan,  like 
Plato,  advocated  the  good  use  of  one's  possessions  and  the 
subordination  of  the  passions  of  the  soul  to  the  power  of 
reason. 

Justice,  in  Wolan's  writings,  has  twq.  significances: 
(1)  absolute,  perfect  justice,  uplifting  the  individual,  revealed 
by  the  Gospel  and  contained  in  Christ,  to  be  achieved  through 
faith  in  Him,  thanks  to  His  sacrifice  for  mankind ;  here 
Wolan  followed  the  religious  teaching  of  Calvin  concerning 
mercy;  (2)  natural,,  traditional  justice,  according  to  the 
traditional  classic  learning.  In  this  sense  justice  is  obtainable 
like  other  virtues,  according  to  Aristotle  or  Cicero,  by  long 
training  of  the  gifts  of  nature  in  order  to  attain  the  virtuous 
state  of  the  soul.  Following  the  Greek  teaching  of  "  good 
to  others  "  or  the  Roman  "  suum  cuique,"  justice  is,  in 
Wolan's  conception,  a  social  virtue,  its  object  being  to 
safeguard  the  public  peace.  According  to  the  same  systems 
it  has  a  negative  duty  not  to  harm  anybody — and  a  positive 
one  to  serve  everybody  according  to  his  rights.  Wolan 
recognised  justice  as  guardian  of  the  whole  community  and 
as  "  prince  of  all  virtues  ";  here  he  was  close  to  Aristotle's 
idea  of  general  justice.  Wolan  accepted  completely  from  this 
source  the  conception  of  particular  justice,  referring  to  the 
conservation  of  proper  equality,  namely,  the  arithmetical 
equalising,  which  divides  the  turnover  equally  among  all 
without  regard  to  individual  persons,  and  the  geometrical, 
discriminating,  conserving  in  respect  of  offices  and  ranks  the 
differences  among  persons  arising  from  particular  qualities, 
so  that  nobody  should  seek  functions  for  which  he  was  not 
fitted.  A  man  who  excels  in  all  the  functions  of  justice,  the 
first  virtue,  is,  according  to  Wolan,  following  Cicero,  entitled 
to  the  Stoical  name  of  honest  man  ("  boni  viri  "). 

Besides  the  traditional  group  of  four  virtues  Wolan  made 
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further  distinctions  between  the  following  complementary 
virtues:  Stoical-Christian  love ;  modesty  related  to  moderation, 
implying  the  classic  principle  of  the  golden  medium ;  gentle- 
ness; mitigating  anger  by  wisdom;  and  finally  constancy— 
"  constantia,"  a  virtue  auxiliary  to  justice,  as  one  of  its 
attributes  defined  by  Digest:  "  constans "  voluntas,  the 
constant  desire  to  render  to  everyone  his  right. 

IV.    JURISPRUDENCE 

Law 

In  his  works  Wolan  dealt  with  all  the  four  kinds  of  law 
forming  the  system  of  Christian  Jurisprudence;  i.e.,  apart 
from  the  positive,  the  eternal,  natural  and  Divine  law.  They 
are  not  all  dealt  with  to  the  same  extent. 

The  eternal  law  is  characterised  only  in  one  text,  but  it 
testifies  to  Wolan's  thorough  knowledge  of  this  traditional 
form  of  law,  giving  it  full  expression  and  all  the  important 
aspects  according  to  Cicero  and  Augustine.  The  subject  is 
treated  in  the  Homily  to  the  text  of  St.  Paul  about  Divine 
Wisdom  (Eph.  Ill,  10).  In  this  work  Wolan  said  that  the 
wisdom  of  the  Lord  universal  and  manifold,  ruling  all  the 
world,  ordains  everything  in  heaven  and  earth  and  conserves 
the  proper  order  (ordinem)  in  all  Its  creation.  It  evokes  the 
adoration  of  the  Celestians.  This  treatise  of  Divine  Wisdom 
governing  the  Universe  according  to  plan,  adored  by  all  who 
communicate  with  the  Lord,  contains  all  the  characteristics 
of  the  universal  and  supernatural  law. 

Wolan  treats  natural  law  eclectically.  Following  the 
lawyers  of  the  Middle  Ages  and  the  Reformation,  Wolan 
distinguishes  rational  and  animal  natural  law.  Its  Cicero- 
Augustinian  definition  maintains  that  the  first  of  these  laws 
is  the  true  reason,  derived  from  God,  which  commands  good 
and  prohibits  evil  deeds;  immutable  and  inviolable,  this 
law  commands  that  no  injury  should  be  done  to  anybody, 
but  that  each  should  be  rendered  his  due.  This  law  is  given 
by  nature  to  all  human  souls,  and  as  God  is  the  Creator  of 
nature  it  is  right  to  consider  that  it  is  He  who  instilled  in 
the  souls  norms  of  righteousness.  The  animal-natural  law, 
following  Ulpian  and  Calvin,  Wolan  declared  to  be  common 
to  all  men,  to  whom  it  is  given  from  birth,  and  also  to  animals 
endowed  with  it  by  nature.  Its  object  is  natural  love,  as  for 
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instance  the  love  of  offspring  for  their  parents,  which  appears 
equally  among  men  and  animals.  This  law  cannot  be  removed 
from  the  soul  without  completely  betraying  human  nature. 

Divine  law,  according  to  Wolan,  consists  of  commands  and 
prohibitions  contained  in  the  Holy  Scriptures  of  both 
Testaments  and  is  superior  to  orders  given  by  legislators  and 
by  the  natural  law.  To  avoid  all  doubt  of  the  natural  principles 
given  us  by  the  Lord,  rules  of  God's  Law  have  been  proclaimed 
by  Him  from  Heaven  and  transmitted  by  His  Holy  Ghost 
to  the  Patriarchs  and  Prophets.  Likewise  the  Son  of  God 
proclaimed  among  men  the  true  wisdom  of  His  Father.  The 
Divine  law  is  the  eternal  and  inviolable  principle  of  truth, 
whereby  the  faithful  will  always  find  the  safest  principle 
according  to  which  to  distinguish  the  truth  from  a  lie, 
this  is  Wolan's  Reformational  approach  to  the  original 
purity  of  faith.  The  Divine  Law  is  also  the  test  of  the  power 
and  nature  of  all  legislation. 

Positive  law  is  defined  by  Wolan  as  the  rule  of  every  right 
cause,  dictated  by  the  judgment  of  right  reason  (ratio  recta) 
and  approved  by  Divine  Command.  This  definition  of  law 
contains  the  following  elements. 

The  principle  of  reason.  Positive  law  is  the  judgment 
of  right  reason;  as  such  it  must  conform  with  the  natural 
law,  which  is  likewise  a  product  of  reason.  Wolan  found  this 
point  of  view  in  the  writings  of  the  Stoics,  with  which  he  was 
very  familiar,  particularly  of  Cicero  and  in  Christian 
philosophy,  headed  by  St.  Augustine.  The  latter,  establishing 
moral  standards  as  natural  tests  of  temporal  law,  did  not 
hesitate  to  proclaim  the  principle,  which  would  have  been 
impossible  to  the  ancient  world,  that  a  rule  of  positive  law 
which  in  discord  with  moral  criterion  could  not  be  considered 
law,  is  not  binding  and  that  it  would  not  be  right  to  carry  it 
out.  The  author  deduced  from  historical  examples  that  it  is  not 
correct  to  consider  as  law  those  institutions  of  different  races 
which  offend  the  chief  principles  of  natural  reason,  such  as: 
regard  for  other  people's  life,  modesty,  conjugal  fidelity, 
property.  A  barbaric  nation  arbitrarily  proclaiming  such 
measures  and  introducing  orders  contrary  to  the  principles 
of  reason  or,  as  Wolan  named  them  in  another  place,  common 
sense  ("  sensus  communis ")  cannot  make  them  lasting 
standards  of  life.  All  enactments  which  are  contrary  to  the 
judgment  of  right  reason  (ratio  recta)  will  be  opposed  till 
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they  are  revoked  by  the  authorities  or  overthrown  as  bad 
and  pernicious  by  the  revolt  of  the  people. 

Principle  of  religion.  Positive  law  is  conditioned  by  its 
conformity  with  Divine  Commands.  As  an  example  of  a 
rule  which  is  lawless  by  its  nonconformity  with  Divine  Law, 
Wolan  quoted  the  law  by  which  the  murder  of  a  commoner 
was  punished  only  by  a  fine. 

Principle  of  Ethics.  The  law  commands  honest  behaviour 
(honeste  vivere);  it  contains  the  teaching  of  moral  duties; 
it  should  direct  the  people  to  virtue. 

Since  Wolan  considered  that  all  things  legally  allowed 
(licet)  are  in  principle  identical  with  morality  (honestum), 
those  two  norms  cannot  therefore  be  opposed  to  each  other. 
But  whilst  the  criterion  "  honeste  vivere  "  implies  that  each 
legal  norm  is  at  the  same  time  a  moral  norm,  Wolan  did  not 
maintain  that  each  moral  norm  need  also  be  a  legal  one, 
as  is  the  case  in  Police  States.  On  the  contrary  he  plainly 
declared  that  he  did  not  claim  as  laws  those  which  would 
deprive  the  people  of  freedom  and  would  guard  them 
from  all  failings.  It  is  sufficient  if  the  law  prevents  people 
from  harming  others  (neminem  laedere). 

The  principle  of  peace  and  unity  of  citizens.  It  is  not 
included  in  the  definition  of  law,  but  it  appears  very  clearly 
in  Wolan's  discussions  of  the  essence  of  law.  The  maintenance 
of  peace  belongs  to  the  tasks  of  the  law  according  to  Wolan, 
following  Cicero  and  St.  Augustine.  Wolan  was  also  a  great 
supporter  of  the  universalistic  theory  of  the  unity  of  citizens, 
by  means  of  which  all  important  philosophers — since  the 
ancient  Greeks — have  tried  to  save  the  State  from  the  egotism 
of  parties  and  individuals.  Wolan  considered  the  law  to  be 
a  factor  in  this  unity. 

Principle  of  equality  and  common  good.  Wolan  proclaimed 
that  the  law  is  "deaf  and  merciless",  without  leniency  or 
regard  for  anybody  who  breaks  it;  unequal  application  of 
the  law  violates  the  principle  of  justice,  sows  discord  and  is 
pernicious  to  the  State.  According  to  Wolan,  no  rule  could 
become  real  law  if  it  did  not  conform  to  the  principle  of 
equality  in  the  same  degree  as  to  Divine  Law.  Wolan 
was  quite  right  to  connect  the  principle  of  equality  of  law 
with  the  principle  of  its  service  for  common  good  (bonum 
commune),  which  has  been  a  cardinal  idea  of  the  philosophy 
of  law  of  all  times  since  Democrit  and  Plato.  Wolan  considered 
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the  utility  of  a  rule  for  all  citizens  to  be  the  fundamental 
qualification  decisive  for  its  legal  character.  The  absence  of 
this  characteristic  in  legislation  as  well  as  in  the  application 
of  the  law  offends  the  principle  of  justice  and  prevents  its 
reigning  in  the  community. 

Sanction.  This  element  of  positive  law  is  presented  in 
Wolan's  writings  as  fear  of  the  penalty,  which  again  is  the 
last  and  external  instrument  applied  when  the  higher 
internal  instrument  of  conscience  and  the  free  will  conscious 
of  good  and  evil  have  failed.  The  law  which  in  the  material 
definition  of  "  honeste  vivere  "  and  "  neminem  laedere  " 
became  in  Wolan's  writings  a  part  of  morality  and  was 
merged  in  it,  received  here,  as  in  the  case  of  sanctions  in  the 
compulsory  enforcement  of  the  rules,  a  formal  distinctive 
trait. 

Wolan  paid  great  attention  to  the  question  of  freedom  in 
his  jurisprudential  thinking,  just  as  he  did  earlier  in  his 
moral  deliberations.  He  supported  the  principle  that  there 
is  no  freedom  without  law,  and  no  law  without  freedom. 

There  is  no  freedom  without  law,  because  means  have  to 
be  found  to  provide  full  and  unassailable  freedom  for  every- 
body in  the  State  and  to  prevent  the  high-handed  actions 
of  evil  men.  This  object  is  achieved  by  law.  Freedom  is 
fostered  by  the  laws  of  the  State;  no  State  can  justly  boast 
its  freedom  when  the  same  standards  of  law  are  not  applied 
equally  to  the  life  of  all  its  citizens. 

There  is  no  law  without  freedom.  The  undeniable  fact 
that  at  various  periods  of  time  and  in  different  places  some 
nations  permitted  slavery  in  spite  of  possessing  a  particular 
legal  organisation  does  not  alter  the  principle  that  law  in  its 
essence  is  the  contradiction  of  violence.  Just  laws  against 
extravagance  and  luxury  (leges  sumptuariae)  had  proved  to 
be  indispensable  in  freedom-loving  countries.  The  per- 
formance of  honest  acts  dictated  by  reason  cannot  contradict 
freedom,  and  in  the  same  way  it  would  be  wrong  to  oppose 
new  enactments  if  they  are  necessary  for  the  good  of  the 
State. 

This  follows  consistently  the  principle  that  law  is  the 
safeguard  of  complete  and  full  freedom.  Without  Rousseau's 
fiction  of  "  Social  Contract  "  Wolan  arrived  at  the  conclusion 
that  law  and  freedom  are  one,  of  course  law  in  his  conception : 

B.  10 
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"  accomplishment  of  honest  deeds  recommended  by  the 
tribunal  of  reason  ". 

According  to  this  analysis  the  definition  of  freedom  is  that 
it  is  the  peaceful  possession  of  all  commodities  without  fear 
of  violence  (iniuria),  and  the  right  (recto)  and  legitimate 
(legitimo)  use  of  them.  This  definition,  as  many  others 
found  in  the  works  of  Wolan,  is  the  result  of  his  legal  culture. 
It  contains  the  following  characteristics  of  freedom:  (1)  The 
use  of  all  qualities,  according  to  the  circumstances,  both 
spiritual  and  material;  (2)  within  the  law,  such  user  is  equal 
to  all.  Wolan's  definition  is  completely  modern  in  as  much  as 
it  joins  the  demand  of  freedom  with  that  of  equality,  giving 
the  same  protection  to  everybody  against  everybody  else. 

The  opposite  of  freedom  is  licence  (licentia).  The  difference 
between  these  two  conceptions  consists  of  the  fact  that 
whereas  freedom  is  based  on  the  laws  of  the  State,  licence, 
disregarding  the  rule  of  law,  is  directed  by  the  perverted 
passions  of  the  soul  instead  of  by  reason  and  virtue. 

Necessity  of  laws  for  the  State.  Wolan  declared  that 
nobody  received  from  nature  a  gift  which  enabled  him  to 
know  sufficiently  well  what  is  best  for  public  good,  and  even 
if  somebody  should  know  it,  he  may  not  always  be  willing 
to  act  or  capable  of  acting  accordingly.  Here  Wolan  followed 
Plato,  who  in  his  project  of  the  imperfect  State  admitted 
that  "  men  with  their  erring  nature  must  have  laws  ";  the 
Stoics,  the  Fathers  of  the  Church,  in  particular  St.  Augustine, 
who  declared  that  only  perfect  beings  can  live  according  to 
the  laws  of  reason,  which  opinion  was  followed  by  the  two 
leaders  of  Reformation,  Luther  and  Calvin.  It  follows  that 
most  honourable  and  exalted  legal  institutions  are  the  chief 
supports  of  a  State,  without  which  it  could  never  reach 
power  and  glory.  Similarly  to  Cicero,  Wolan  called  them  a 
knot  uniting  the  multitude  of  individuals  into  one  organised 
nation;  he  even  recognised  them  as  the  nerves  of  the  State. 

Equity. 

Wolan,  a  classical  scholar  and  practical  lawyer,  differentiated 
strictly  between  equity  and  the  conceptions  of  positive  law, 
natural  law  and  justice.  In  this  respect  he  was  in  accord 
with  the  Polish  political  literature  of  his  time,  which  strictly 
established  the  essence  of  equity  and  even  gave  to  it  a  Polish 
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expression.     Wolan's  point  of  view  can  be  systematised  as 
follows. 

Aristotle  claimed  that  equity  should  stand  before  the  law. 
Wolan,  in  his  interpretation  of  this  claim,  made  the  reservation 
that  in  cases  clearly  provided  for  by  the  law  the  judge  is 
obliged  to  keep  strictly  to  it;  in  such  cases  he  would  commit 
a  crime  if  he  were  to  follow  his  free  judgment  (animi  sui 
sententia,  arbitrio  eius). 

Considering,  however,  that  all  laws,  owing  to  their  nature, 
being,  according  to  Julianus  and  Aristotle,  rules  based  on 
common  occurrences  (quod  plerumque  solet  contingere),  must 
always  have  gaps,  notwithstanding  the  legislator;  that  no 
human  mind  can  foresee  all  the  occurrences  of  life,  which  are 
always  new  and  practically  unlimited;  and  that  time  makes 
constant  changes  necessary;  it  is  a  duty  of  the  judge  to 
mitigate  the  severeity  of  the  law  after  giving  mature  con- 
sideration to  the  legislator's  mind  and  intention  in  cases 
which,  owing  to  particular  circumstances,  do  not  fall  within 
the  general  rules. 

Wolan's  theory  of  lacunae  in  the  law  and  of  its  application 
according  to  the  legislator's  intention  shows  great  merit 
in  the  author's  conception,  for  it  still  persists  both  in  theory 
and  in  practice. 

Finally,  the  last  point  raised  by  Wolan  in  his  analysis  of 
equity  is  its  role  in  mitigating  sentences  according  to 
circumstances  of  time,  place  and  persons,  as  demanded  by 
Celsus.  Wolan  illustrated  the  classical  proverb  "  Summum 
ius — summa  iniuria  "  by  an  example  showing  that  it  would 
be  unjust  to  hang  people  who  steal  food  because  of  hunger 
and  misery.  The  legislator  himself  would  not  do  it  if  he 
were  present.  A  judge  who  always  follows  the  letter  of  the 
law  without  regard  to  the  person  and  to  the  circumstances, 
abuses  his  legal  authority  and  becomes  a  medium  not  of 
justice  but  of  injustice. 

In  his  final  conclusion  Wolan  maintained  that  law  without 
equity  loses  its  essential  quality  of  guarding  the  freedom  and 
common  good  of  the  citizens,  and  as  an  instrument  of  violence 
and  injury  it  can  only  bring  disaster  and  destruction. 

Considering  the  problem  of  equity  as  a  relationship  of  facts, 
Wolan  indicated  realms  where  it  should  be  particularly 
applied.  They  are  many  and  varied.  He  is  a  good  monarch 
who  makes  equitable  decisions;  equity  demands  that  crimes 
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of  varying  heinousness  should  be  punished  with  varying 
severity,  whilst  equal  crimes  should  receive  the  same  penalty, 
as  for  instance  the  same  crime  committed  by  persons  of 
different  classes;  according  to  equity  a  peasant  should 
have  the  right  to  sue  his  landlord;  equity  also  provides 
that  a  husband,  who  ought  to  surpass  his  wife  in  virtue, 
should  fulfil  towards  her  the  same  duties  as  he  expects  her 
to  fulfil. 

V.    POLITICS 

Society 

The  conception  of  society  appears  distinctly  in  Wolan's 
writing.  Society  (societas)  is  an  element  of  the  State,  it 
forms  the  State  by  means  of  legal  organisation,  which 
equalises  all  social  classes:  powerful  and  weak,  rich  and 
poor.  Without  it  human  society  would  soon  perish  as  a 
result  of  internal  strife. 

Society,  in  conformity  with  Aristotle's  theory  of  being 
natural  to  men  is,  according  to  Wolan,  common  to  all  people 
and  connects  them  all  with  strong  bonds ;  it  is  an  organisation 
which  can  only  be  violated  by  a  madman  who  disregards 
human  nature  and  becomes  a  wild  beast. 

Following  the  organic  metaphors  of  Aristotle,  Cicero  and 
above  all  St.  Paul,  Wolan  preached  that  although  each 
member  of  society  has  different  duties,  offices  and  acts  to 
perform,  all  the  activity  of  all  the  members  put  together  is 
ordered  to  the  general  good  of  the  whole  body. 

Peace  is  the  aim  of  society,  according  to  Wolan's  sociology. 
All  human  communities  freed  from  civil  strife  and  dangers 
of  external  enemies  should  assist  each  other  and  create  a 
harmony  of  souls  (animorum  consensus)  which  would  bind 
them  into  one  powerful  society.  Wolan  devoted  his  only 
work  in  Polish  to  civic  peace,  thus  underlining  its  importance : 

'  Everything  in  this  world  multiplies  with  concord, 
But  where  concord  is  absent  everything  is  in  disarray." 

Wolan's  views  on  the  essence  and  aim  of  society  is  connected 
with  his  opinion  of  the  interrelation  of  classes.  Their  freedom, 
in  the  sense  of  equality  before  the  law,  is  the  foundation 
of  social  unity  and  consequently  the  safeguard  of  perfect 
peace. 
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The  principle  of  social  unity  should  be  based  on  the  following 
organisation  of  the  different  classes.  The  nobility  (armed 
gentry)  which  defends  the  country  and  sheds  its  blood  for 
the  good  of  the  State  should  not  be  deprived  of  its  due 
reward,  but  it  is  unjust  that  this  class  should  rule  over  all 
the  rest  and  keep  them  in  bondage;  this  stirs  up  commoners 
to  revolt  and  ends  the  dissolute  rule  of  one  class  by  anni- 
hilation. Wolan  defined  the  role  of  the  town  citizens  by 
quoting  the  words  of  his  beloved  monarch,  Stephen  Batory, 
who  compared  the  nobility  to  golden  rings  and  the  towns 
to  precious  stones.  The  importance  of  towns  is  due  in  the 
first  place  to  the  exertions  of  the  merchants  and  their  function 
in  the  exchange  of  goods,  a  laudable  service  to  others  often 
connected  with  perils  of  life  such  as  the  difficulties  of  travel 
and  the  dangers  of  sea  journeys,  in  addition  to  the  exertions  of 
the  craftsmen  which  Wolan  described  in  words  full  of  praise 
and  honour;  and  to  the  activities  of  schools  and  famous 
universities,  homes  of  refinement,  learning  and  virtues,  collect- 
ing the  youth  of  distant  countries  and  training  theologians, 
physicians  and  lawyers.  Cities  are  in  times  of  peace  the 
greatest  decoration  of  a  State,  but  in  war  they  become  more 
powerful  as  places  of  defence,  as  points  of  resistance  to  the 
enemy  and  shelters  for  the  population  as  well  as  the  easiest 
source  of  money  to  the  State ;  they  are,  according  to  Wolan, 
the  indispensable  nerve  system  of  war.  Finally,  the  peasantry 
received  from  Wolan  recognition  that  their  merits  were  no 
less  important  for  social  life.  As  the  villagers  supply  the 
whole  population  not  only  with  food  and  clothes  but  also 
with  means  for  all  luxuries,  their  well-being  is  the  basis  of 
the  prosperity  of  the  community,  and  only  the  enemies  of 
their  own  happiness,  therefore,  can  oppress  and  pillage  them 
and  thus  drive  them  into  misery,  which  prevents  them  from 
accomplishing  their  indispensable  tasks.  To  avoid  this  the 
peasants  should  be  put  under  the  protection  of  the  law  and 
the  power  of  their  overlords  should  be  restricted. 

The  teaching  about  the  equality  of  classes  by  Wolan, 
himself  a  member  of  the  privileged  class  in  the  middle  of  the 
sixteenth  century,  is  worthy  of  special  mention. 

Proclaiming  harmony  among  classes  in  the  name  of  an 
organic  view  of  the  essence  of  society,  Wolan  demanded  a 
just  appreciation  of  the  merits  and  importance  of  each 
profession  and  vocation.  Not  less  important,  therefore,  than 
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the  work  of  the  farmer  are  the  occupations  of  officials  who 
conserve  the  peace  and  safety  of  the  State,  of  soldiers  prepared 
to  risk  at  any  moment  their  lives  for  their  country,  and  of 
lawyers  who  assist  social  relations  and  defend  the  life  and 
property  of  the  citizens  by  their  counsel  and  work.  Wolan 
spoke  with  particular  veneration,  however,  of  the  incessant 
care  and  toil  of  the  learned  profession,  giving  all  its  life  to 
the  study  of  honourable  learning  and  producing  masters  of 
State  and  Church  wisdom.  Wolan,  no  mean  representative 
of  the  learning  of  the  Golden  Age,  has  built  for  himself  a 
memorable  monument  in  the  history  of  Polish  culture  in  his 
Hymn  to  the  glory  of  science  extolled  to  the  summit  of 
human  vocation. 

Family.  In  agreement  with  Cicero's  and  St.  Augustine's 
opinion  of  the  family  as  an  element  of  society  and  a  training 
place  for  life,  Wolan  considered  the  foundation  of  a  family  to 
be  a  fundamental  duty  of  the  citizen  and  demanded  severe 
penalties  for  all  attempts  against  its  purity.  Following  the 
teaching  of  St.  Paul  and  his  followers,  Wolan  declared  that  an 
honest  wife  is  a  confidante  of  her  husband,  that  both  are 
bound  by  the  same  moral  code,  and  that  even  in  the  event  of 
unfaithfulness  the  husband  should  be  more  heavily  punished, 
as  it  is  his  duty  to  lead  his  wife  in  virtue.  The  important  role 
which  Wolan  attributed  to  women  induced  him  to  pay  parti- 
cular attention  to  their  customs.  Should  women  try  to  attract 
attention  and  gain  success  not  by  means  of  virtue  but  by 
extravagance  or  even  by  loose  morals,  the  State  would  be 
obliged  to  intervene  and  take  them  in  guardianship,  in 
particular  by  making  laws  against  luxuries. 

Following  his  main  principle,  according  to  which  virtue  is 
obtained  through  learning  and  training,  Wolan  considered 
the  relationship  of  parents  and  children  as  a  duty  to  imbue 
the  young  generation  still  in  its  tender  age  with  the  knowledge 
of  how  to  avoid  faults  and  of  training  it  to  acquire  virtue. 

Nation.  Speaking  about  social  union,  Wolan  spoke  also 
of  the  conception  of  national  unity.  The  nation,  called  in 
the  Latin  text  "  gens,"  consists  of  all  Poles  who  are  charac- 
terised by  a  particular  consciousness  of  their  excellence  and 
dignity  (decoris  et  dignitatis)  or,  as  we  would  say  to-day,  by 
distinctive  psychological  traits  evolved  through  common 
history,  contrasted  by  Wolan  to  the  psychological  traits  of 
other  nations.  Freedom  is  indispensable  for  the  conservation 
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of  a  nation.  Those,  therefore,  who  prefer  to  be  slaves  rather 
than  to  offer  their  blood  and  life  in  the  defence  of  freedom 
deserve  to  be  excluded  from  the  community  of  human  beings 
and  are  unworthy  of  life.  Wolan  adopted  an  attitude 
absolutely  conforming  to  modern  science  when  he  established 
the  psychological  criterion  of  nationality,  i.e.  the  national 
feeling,  the  special  collective  consciousness,  and  when  he 
considered  that  political  independence  is  essential  for  the 
existence  of  a  nation. 

State 

The  Polish  term  "  Panstwo " — State,  expressing  in  a 
characteristic  way  the  relation  of  the  authority  to  the  subject 
as  domination,  and  used  in  the  sixteenth  century  with  its 
modern  meaning,  was  also  applied  by  Wolan  in  his  few  Polish 
writings. 

Wolan  did  not  define  a  State,  but  underlined  in  many  cases 
the  meaning  of  its  three  component  factors,  contrary  to  his. 
famous  contemporary,  Wawrzyniec  Goslicki,  who  before 
Bodinus  gave  the  modern  definition  of  a  State  with  all  its 
elements  and  excluded  the  teleologic  factor  (Laurentius 
Goslicius,  De  optimo  Senatore,  English  translation  by 
Oldin worth,  The  accomplished  Senator,  seventeenth  cent., 
compar.  Encyclopaedia  Britannica). 

Wolan,  like  Aristotle,  was  interested  in  the  territory  of  the 
State  only  from  the  point  of  view  of  defence  and  economy 
but  not  of  law.  He  saw  the  power  of  the  State  in  the  virtue 
and  learning  of  its  citizens,  not  in  the  extent  of  its  territory, 
and  he  therefore  took  an  anti-imperialistic  attitude. 

Wolan  characterised  the  population  according  to  the  norms 
of  freedom,  equality,  unity  and  common  good,  described 
before  in  his  Jurisprudence.  His  idea  of  freedom  consisted 
of  the  capability  of  free  deliberation  at  any  time  concerning 
the  common  good  and  of  free  management  of  its  affairs; 
this  freedom  is  opposed  to  the  barbarian  rule  of  tyrants  whose 
will  is  supposed  to  be  law.  The  absolute  equality  of  the 
citizens  among  themselves  was  conditioned  in  the  State 
by  their  individual  value.  Wolan  recommended  unity — 
(concordia)  which  played  a  traditional  role  in  Polish  political 
literature  in  the  sixteenth  century — following  ancient  writers, 
as  the  condition  of  "  The  health  and  integrity  of  the  State". 
The  common  good  was,  according  to  Wolan,  the  result  of  the 
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unity  of  the  citizens  and  excluded  personal  and  egoistic 
motives. 

The  authority  of  the  State  was  defined  by  Wolan  as 
"  summa  rerum  "  and  "  totum  regimen  ",  rightly  underHning 
its  two  characteristics  in  the  modern  sense:  the  superiority 
or  sovereignty,  and  the  indivisibility,  of  the  powers  of  the 
State.  The  wielders  of  State  authority  should,  following 
Plato,  form  a  separate  class  concerned  only  with  the  aifairs  of 
State  and  endowed  with  the  necessary  knowledge,  which  should 
be  legal  knowledge  considered  as  "  alone  mistress  of  ruling 
the  State  ".  In  the  spirit  of  Aristotle  and  Cicero  and  following 
all  the  Polish  political  writers  of  the  time  Wolan  demanded 
legality  of  the  government.  Accepting  law  as  the  criterion 
of  good  government,  Wolan  wished  the  law  to  stand  above 
the  ruler  who,  governing  the  State,  should  vow  to  govern 
in  accordance  with  the  law.  In  defimning,  however,  the 
relation  of  the  citizens  to  the  authority,  Wolan  maintained 
that  all  power  is  given  by  God,  who  has  therefore  ordained 
that  due  obedience  and  regard  should  be  paid  not  only  to 
the  good  ruler,  but  also  to  the  unpleasant  one.  Here  Wolan 
followed  the  teaching  of  St.  Paul  and  St.  Augustine  in 
contradiction  to  the  theory  which  considered  a  government 
as  established  by  agreement  of  the  citizens  and  gave  them 
the  right  to  oppose  it. 

In  consequence  Wolan  condemned  emphatically  civil  wars 
and  revolts  as  most  uncitizenly  actions. 

Wolan  did  not  treat  methodically  the  problem  of  the 
threefold  function  of  government,  notwithstanding  that 
it  was  recorded  by  Aristotle,  and  in  Poland  by  the  above- 
mentioned  Wawrzyniec  Goslicki  in  his  unified  formulation  of 
the  duties  of  the  State.  Wolan  spoke  only  incidentally  of 
the  executive  power  when  writing  about  the  execution  of 
laws.  Wolan's  opinion  of  legislative  power  underwent  a 
significant  evolution.  In  his  earlier  works  he  wished  to  see 
legislative  power  in  the  hands  of  all  the  nobles,  according  to  the 
then  popular  view,  but  a  few  years  later,  citing  the  small 
membership  of  the  Roman  Decemvirate  and  the  Justinian 
codifying  commission,  he  wished  to  put  the  legislative  power 
in  the  hands  of  a  few,  who  should,  however,  be  endowed  with 
the  highest  integrity  and  purity  of  private  life  and  the  greatest 
learning  and  experience.  Wolan's  opinion  of  judicial  power 
was  that  it  is  the  gage  of  universal  freedom  provided  it  fulfils 
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the  following  conditions:  (1)  The  power  should  avoid  legal 
formality,  i.e.  should  not  hold  on  blindly  to  the  crust  of  the 
law,  but  should  take  into  consideration  the  different  conditions 
of  the  case  and  follow  the  aim  of  the  rule  mentem  ac  consilium 
legis.  (2)  The  office  of  the  judge  must  be  so  dignified  and 
important  that  no  judge  could  ever  be  the  object  of  contempt 
or  constrained  by  fear  of  a  powerful  person  to  pass  sentences 
contrary  to  the  law.  This  corresponds  to  the  modern  con- 
ception of  the  independence  of  judicial  power.  (3)  To  avoid 
the  great  drawback  of  the  administration  of  justice — its 
slowness — Courts  of  Appeal  should  be  properly  organised,  but 
the  right  of  appeal  should  be  limited  by  a  rule  that  the  loser 
pays  damages  to  the  winning  side.  (4)  In  criminal  cases  the 
judge  should  investigate  the  case  without  waiting  for  the 
accusation  of  private  persons  (ex  suo  officio),  thus  guaranteeing 
justice  to  helpless  people. 

Wolan  treated  also  of  constitutional  forms,  he  considering 
that  the  best  is  a  monarchy  limited  by  law.  Wolan's  ideal 
of  a  ruler  was  a  perfect  man  with  a  "  true  "  religion  which 
is  also  his  concern;  learned  in  all  branches  of  knowledge, 
especially  in  history,  thus  helping  him  to  make  a  decision 
through  his  knowledge  of  precedents  from  the  past,  with  a 
gift  of  speech  (indispensable  when  appearing  in  public) ;  setting 
his  subjects  an  example  of  family  life  by  suitable  marriage. 
He  ought  to  be  just  and  not  only  abstain  from  violence 
himself  but  should  see  to  it  that  nobody  violated  the  law. 
Wolan  emphasises  that  the  ruler  should  take  part  in  impartial 
administration  of  justice  for  the  general  good  of  the  State. 
To  other  virtues  of  the  ruler  should  belong  generosity  without 
extravagance,  courage  or  greatness  of  heart,  through  which 
he  could  remain  unafraid  in  the  most  dangerous  situations, 
even  sacrificing  his  life;  and  finally  the  desire  for  universal 
freedom,  that  leading  ideal  of  the  whole  of  Wolan's  legal  and 
political  philosophy. 

The  traditional  problem  of  the  just  war  Wolan  saw  in  the 
light  of  Cicero's  and  St.  Augustine's  theory.  The  fostering 
of  peace  and  averting  the  misery  of  war  is  the  greatest  human 
task.  It  is  therefore  the  duty  of  a  ruler  to  apply  all  measures 
to  eliminate  any  causes  of  discord  with  his  neighbours.  It 
would,  however,  be  disgraceful  not  to  rush  to  the  defence  of 
one's  country  should  an  enemy  invade  it  by  fire  and  sword. 
This  point  of  view  revealed  Wolan  as  permitting  only  defensive 
wars. 
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The  State  and  the  Church 

As  stated  before  (Chapter  II),  Wolan' s  method  ceased  to 
be  objective  in  matters  of  religion,  losing  its  scientific 
character.  On  the  other  hand  he  condemned  the  proselytism 
of  his  opponents  and  the  fanaticism  of  the  masses  and 
proclaimed  the  freedom  of  faith,  guaranteed  by  the  Kings 
of  Poland  to  all  citizens  as  the  only  gage  of  a  lasting 
peace;  on  the  other,  however,  he  wanted  to  give  this 
freedom  only  to  one  religion,  blaming  the  Polish  monarchs 
because  (he  said)  in  avoiding  cruelty  they  refrained  from 
discriminating  between  the  only  true  religion  and  all  the 
others  and  from  introducing  it  as  the  one  and  only  faith 
(solam  et  unicam).  Wolan's  reasoning,  tending  to  subordinate 
religious  matters  to  the  authority  of  the  State  and  the  decision 
of  the  King,  was  based  on  the  principle  of  Reformation. 
For  instance,  the  decision  of  religious  peace  at  Augsburg 
"  cuius  regio,  eius  religio  "  received  from  Wolan  a  corre- 
sponding indication  to  the  Kings  and  princes  that  they  ought 
to  decide  in  religious  conditions  "  in  regno  quisque  suo'\ 

The  supremacy  of  the  State  over  the  Church,  which  in 
Poland  had  a  great  advocate  in  the  fifteenth  century  in  Jan 
Ostrorog,  and  in  the  sixteenth  century  in  Andrzej  Frycz- 
Modrzewski,  was  supported  by  Wolan  by  theological,  legal 
and  historical  arguments. 

From  the  theological  standpoint  Wolan  rejected  the  state- 
ment that  Christ  should  ever  claim  royal  power  to  rule 
the  world  or  that  He  should  give  it  to  His  apostles.  He 
therefore  considered  to  be  without  foundation  the  assertions 
of  the  mediaeval  Curialists,  according  to  which  the  Popes  are 
entitled  to  the  supreme  lay  power  of  both  swords  (plenitude 
potestatis)  by  Divine  right. 

From  the  legal  standpoint  Wolan  maintained  that  the 
liberties  of  the  Polish  people  do  not  permit  the  Pope's 
intervention  in  religious  matters.  He  founded  his  arguments 
on  the  liberal  Polish  Act  of  the  Warsaw  Confederation  in 
1573  which  decided  that  nobody  should  be  blamed  for 
confessing  a  religion  different  from  that  of  the  Roman  Church. 

According  to  his  method  of  historical  comparison,  he 
quoted  examples  to  support  his  theoretical  idea  of  the  relation 
of  State  and  Church.  As  the  most  edifying  example  of  a 
laudable  rupture  with  Rome,  Wolan  named  Queen  Elizabeth 
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"  the  most  glorious  Queen  of  England,"  whom  he  ardently 
defended  against  the  reproaches  of  the  Catholic  school. 

In  concluding  this  review  of  Wolan's  philosophical  and 
legal  work  one  wonders  at  the  vastness  of  the  problems  dealt 
with  by  him.  They  form  a  harmonious  system,  apart  from 
religious  questions,  ruled  by  one  leading  idea — that  of  freedom. 
This  idea  was  evolved  consistently  through  Ethics, 
Jurisprudence  and  Politics.  Wolan  has  won  esteem  and 
appreciation  abroad  for  his  profound  learning  and  his  modern 
spirit  in  the  solution  of  problems;  they  should  guarantee 
him  a  due  place  among  the  representatives  of  Poland's 
Golden  Age. 
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MARRIAGE  LAW  IN  POLAND 

A   PROBLEM   OF   COMPARATIVE   LAW 

DR.  K.  ALEXANDROWICZ 

THE  marriage  law  in  Poland  was  developed  as  in  other 
European  countries  on  the  basis  of  Canon  Law.  But  whereas 
in  certain  countries  Canon  Law  was  changed  after  the  Reforma- 
tion by  the  Protestant  Church,  Canon  Law  in  predominantly 
Catholic  countries  remained  unchanged  in  substance,  under- 
going only  such  modifications  as  were  made  by  legislation  of  the 
Catholic  Church.  For  a  long  time  this  was  also  the  situation 
of  the  marriage  law  in  Poland,  which,  until  the  partitioning  of 
the  country  at  the  end  of  the  eighteenth  century,  was  part 
of  Catholic  Canon  Law. 

Canon  marriage  law  created  a  classic  system,  which  became 
the  basis  of  marriage  law  in  all  European  countries.  Its 
structure  is  well  known  and  need  not  be  considered  here. 
But  some  of  its  characteristic  features  must  be  mentioned  for 
the  reasons,  first,  that  they  explain,  from  the  historical 
point  of  view,  the  whole  of  Christian  marriage  law,  and, 
secondly,  because  marriage  law  in  the  Central  and  Eastern 
Provinces  of  Poland  is  based  entirely  on  Canon  Law  (vide  the 
Marriage  Law  Act  of  1836),  unlike  Western  and  Southern 
Poland,  where  systems  of  civil  marriage  are  in  force  which 
will  be  considered  in  a  comparative  way  later. 

The  formulators  of  Canon  Marriage  Law  based  marriage, 
as  to  its  contractual  aspect,  on  the  chief  principle  of  Roman 
Law :  consensus  facit  nuptias.  According  to  this,  marriage 
is  essentially  a  consensual  contract.  Although  marriage  is 
contracted  by  the  mutual  consent  of  the  parties  to  it,  it 
cannot,  as  a  matter  of  fact,  be  dissolved  by  mutual  consent 
of  the  parties  as  in  other  contracts  governed  by  civil  law. 
Considerations  of  a  sacramental  and  public  nature  influenced 
its  indissolubility,  which  became  the  chief  problem  of  marriage 
law. 

The  problem  of  consensus  in  marriage  considered  from 
the  point  of  view  of  indissolubility  gave  rise  to  certain 
doubts.  It  is  characteristic  that,  according  to  the  Code  of 
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Canon  Law  issued  in  1917,  a  marriage  between  Christians 
which  is  not  completed  by  a  physical  act  (non  consummatum), 
may  be  dissolved  in  two  cases:  (1)  in  the  event  of  one  of  the 
parties  taking  solemn  vows  in  a  religious  order  or  (2)  in  the 
event  of  a  dispensation  being  granted  by  the  Holy  See.  But  a 
marriage  between  Christians  which  has  been  physically  com- 
pleted (matrimonium  ratum  et  consummatum)  can  be  dissolved 
only  by  the  death  of  one  of  the  parties.  The  final  result  of  the 
development  of  Canon  Law  was,  therefore,  that  a  marriage 
between  Christians  is  not  absolutely  indissoluble  before  it  is 
consummated.  No  mention,  of  course,  is  made  here  of 
decrees  of  nullity  of  marriages  which  never  came  into  legal 
existence.  Not  only  the  consent  of  the  parties  (the  contractual 
moment)  but  also  physical  consummation  became  essential 
in  Canon  Law.  An  explanation  of  this  may  be  found  in  the 
history  of  presumptive  marriages.  These  still  exist  (though 
not  practically)  in  Scotland  and  in  several  States  of  the 
U.S.A.  According  to  the  former  Canon  Law,  a  presumptive 
marriage  came  about  "  per  consemum  defuturo  copula  carnali 
subsecuta"  If  between  two  parties  after  the  expression  of 
the  consensus  defuturo  (betrothal)  copula  carnalis  took  place 
then  a  presumption  arose,  which  was  not  rebuttable,  that 
the  tie  of  betrothal  changed,  without  expression  of  consensus 
de  presenti,  into  a  valid  marriage  from  the  moment  of  copula 
carnalis.  These  marriages  disappeared  to  some  extent  from 
Canon  Law  after  the  Council  of  Trent  (1563)  and  entirely 
after  the  issue  of  the  Papal  Decree  Ne  Temere  (1907).  They 
explain  certain  tendencies  in  Canon  Marriage  Law  which 
deviated  from  the  pure  conception  of  consensual  marriage. 
This  tendency  may  also  be  seen  in  the  fact  that  impedimentum 
ajfinitatis  (affinity)  arose  in  Canon  Law  before  the  issue  of  the 
Code  of  1917  from  copula  carnalis,  even  if  a  valid  marriage 
did  not  exist  between  the  parties.  These  tendencies  were 
not  decisive  but  they  brought  about  in  the  course  of  historical 
development  the  result  that  a  physically  unconsummated 
marriage  between  Christians  (matrimonium  ratum  sed  non 
consummatum)  is  dissoluble  in  the  two  cases  mentioned  above, 
and  that  only  a  consummated  marriage  between  Christians 
(matrimonium  ratum  et  consummatum)  is  absolutely  indis- 
soluble. A  similar  conception  of  the  indissolubility  of 
marriage  is  to  be  found  in  the  Polish  Marriage  Act  of  1836 
which  is  still  in  force  in  the  central  part  of  Poland  (the  former 
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Kingdom  of  Poland  created  at  the  Congress  of  Vienna  in 
1815). 

In  the  same  Marriage  Act  of  1 836  is  found  another  institution 
taken  over  from  Canon  Law,  the  so-called  "  Privilegium 
Paulinum  "  (the  Privilege  of  St.  Paul).  This  throws  light 
from  another  angle  on  the  problem  of  the  indissolubility  of 
marriage  in  Canon  Law.  The  "  Privilege  of  St.  Paul " 
applied  to  the  case  where  one  of  the  unbaptised  parties  to  a 
marriage  is  subsequently  baptised :  he  or  she  cannot  thereafter 
cohabit  with  the  other,  unbaptised,  spouse  without  offence  to 
his  or  her  religious  feelings  and  convictions  (sine  contumelia 
Creatoris).  In  such  a  case  the  Christian  spouse  may  ask  the 
other  party  to  change  his  or  her  offending  attitude  (inter- 
pellatio)  and  in  the  event  of  refusal  may  marry  another 
person.  This  second  marriage  automatically  ipso  iure 
dissolves  the  former  marriage — contracted  before  the  change 
of  religion — without  the  institution  of  any  proceedings  before 
the  Court.  This  extraordinary  legal  institution  maintained  by 
the  Code  of  Canon  Law  of  1917  (following  the  former  Canon 
Law)  and  the  Polish  Marriage  Act  of  1836  indicates  exactly 
the  extremes  of  Canon  Law  on  the  question  of  indissolubility 
of  marriage.  These  extremes  are  explained  by  the  fact  that 
in  one  case  one  has  to  deal  with  a  marriage  contracted  by 
Christians,  in  the  other  case  with  a  marriage  between  pagans. 
The  sacramental  element,  apart  from  social  motives,  has 
a  deep  influence  on  the  indissolubility  of  marriage  in  Canon 
Law. 

The  classic  system  of  Canon  Marriage  Law  introduced  into 
all  European  systems  of  marriage  law  (Poland  included)  a 
conception  of  impediments  to  marriage  which  establishes  in  a 
negative  way  the  capacity  of  persons  to  contract  marriage. 
The  law  presumes  full  capacity  of  the  parties  unless  an 
impediment  exists.  Canon  Law  formerly  included  in  the 
list  of  impediments  not  only  circumstances  affecting  the  legal 
capacity  of  the  parties  sensu  stricto,  but  also  circumstances 
affecting  the  validity  of  their  consent  and  the  form  in  which 
a  marriage  was  solemnised:  impedimenta  ex  defectu  consensus 
and  impedimentum  clandestinitatis.  In  course  of  time  the 
impedimentum  clandestinitatis  (so  called  expressis  verbis  by 
the  relevant  Decree  of  the  Council  of  Trent  in  1563)  was 
abolished  and  the  form  of  solemnisation  of  marriage  became  a 
positive  legal  requirement,  the  same  tendency  taking  place 
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as  to  the  impediments  ex  defectu  consensus  such  as  error, 
vis  ac  metus  (duress  and  undue  influence),  etc.  which,  in  the 
new  Canon  Law,  are  no  longer  impediments.  The  latter  are 
known  in  English  Law  as  Canonic  Impediments,  and  they 
differ  from  other  impediments  (called  civil)  in  that  they 
make  a  marriage,  not  void,  as  do  civil  impediments,  but 
only  voidable  at  the  option  of  the  party  entitled  to  petition 
the  Court  for  nullity.  There  is  a  tendency  in  modern 
marriage  law  to  limit  the  number  and  effect  of  existing 
impediments,  in  particular  to  abolish  impediments  of  a 
religious  nature  such  as  the  "  impedimentum  ordinis  sacri  " 
(priesthood),  the  "  impedimentum  professionis  religiosae " 
(solemn  vows  in  a  religious  order)  which  occurred  for  instance 
in  that  part  of  Poland  which  before  the  last  war  belonged  to 
Germany — or  to  reduce  to  a  minimum  the  prohibited  degrees 
of  consanguinity  and  affinity  (impedimentum  consanguitatis  et 
ajfinitatis),  and  to  abolish  dispensations  from  impediments 
(V.  the  scheme  of  the  Unified  Polish  Marriage  Law,  infra). 

It  will  be  observed  that  Canon  Marriage  Law  was  in  force  in 
Poland  until  the  end  of  the  eighteenth  century  or  until  the 
beginning  of  the  nineteenth  century.  In  the  Duchy  of 
Warsaw,  created  by  Napoleon  in  1807,  the  French  civil  code 
(Code  Napoleon),  including  marriage  law,  was  introduced. 
That  meant  a  complete  change  in  the  central  provinces  of 
Poland,  because  civil  law  separated  the  contract  of  marriage 
from  the  Sacrament,  leaving  only  the  administration  of  the 
Sacrament  to  the  Church.  The  form  of  solemnisation  of 
marriage  became  civil,  and  the  jurisdiction  in  matrimonial 
cases  was  transferred  from  the  Ecclesiastical  Courts  to  the 
Civil  Courts.  Civil  law  permitted  dissolution  of  marriage  by 
divorce,  which  was  unknown  to  Catholic  Canon  Law,  and 
was  only  recognised  by  the  Protestant  and  Orthodox  Churches. 
The  Catholic  Church  adopted  a  critical  attitude  towards  the 
newly-created  state  of  affairs.  Seventeen  years  later,  i.e. 
during  the  existence  of  the  Kingdom  of  Poland  created  by  the 
Congress  of  Vienna,  it  brought  about  changes  by  fresh 
legislation.  The  Parliament  of  the  Kingdom  voted,  in  1825, 
a  new  civil  code  comprising  only  the  law  of  persons,  and 
Article  143  of  the  Code  stated  that  marriages  should  be 
celebrated  in  conformity  with  religious  requirements  and  that 
all  the  relevant  requirements  of  the  civil  law  should  also  be 
observed.  In  spite  of  this  concession  to  the  Catholic  Church, 
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the  jurisdiction  of  the  Civil  Courts  concerning  matrimonial 
causes  remained  unchanged  and  extended  to  all  citizens  no 
matter  what  their  religious  beliefs  might  be.  After  the 
collapse  of  the  Kingdom  of  Poland  in  1831  new  changes  came 
about:  in  particular  Czar  Nicholas  I  approved  a  new  Act 
relating  to  marriage  and  issued  in  1836  for  the  Kingdom  of 
Poland — which  had  meanwhile  lost  its  limited  independence. 
This  new  Marriage  Act  provided  that  subjects  of  the  Kingdom 
belonging  to  one  of  the  main  religious  (Roman  Catholic, 
Greek  Catholic,  Greek  Orthodox,  Protestant,  etc.)  could 
contract  marriage  according  to  the  appropriate  religious  form 
and  conferred  jurisdiction  in  matrimonial  causes  on  the 
different  Ecclesiastical  Courts.  It  favoured  for  the  purpose 
of  the  Russification  of  Poland  (which  was  predominantly 
Roman  Catholic)  the  Greek  Orthodox  religion  (i.e.  the 
predominant  religion  in  Russia),  which  was  important  in  the 
case  of  mixed  marriages  when  one  of  the  parties  was  a 
Greek  Orthodox.  In  this  way  the  central  Provinces  of  Poland 
were  definitely  separated  from  the  views  on  marriage  then 
prevailing  in  Western  European  countries.  It  should  be 
mentioned  that  just  at  the  same  time  (1836)  a  change  in  the 
entirely  opposite  direction  took  place  in  English  marriage 
law,  when  England  changed  over  from  purely  religious 
marriages  to  marriages  regarded  as  contracts  governed  by  the 
civil  law. 

The  Polish  Marriage  Law  Act  of  1836  was,  as  regards  that 
part  of  it  concerning  the  Catholic  majority,  based  on  con- 
temporary Canon  Law,  comprised  in  the  official  compilation 
called  Corpus  iuris  canonici,  and  was  not  substantially  changed 
later  on.  But  the  Canon  Law  was  codified  in  1917  and  thence- 
forth Catholic  Ecclesiastical  Courts  (Poland  included)  applied 
the  Codex  iuris  canonici,  and  their  judgments  finding  in  the 
area  of  the  former  Kingdom  of  Poland  have  since  been  valid 
not  only  pro  foro  eccksiastico,  but  also  pro  foro  civili.  So  far 
as  the  codex  iuris  canonici  is  in  conformity  with  the  former 
Canon  Law  comprised  in  the  corpus  iuris  canonici  no  doubts 
arise,  but  in  so  far  as  it  differs  from  the  latter  it  may  happen 
that  an  Ecclesiastical  Court  may  in  casu  concreto  apply  a  law 
which  differs  from  the  Marriage  Law  Act  of  1836  the  latter 
being,  in  effect,  the  proper  law  in  force  to  be  applied.  The 
Supreme  Court  of  Justice  in  Warsaw  has  assumed  a  critical 
attitude  towards  this  state  of  affairs. 
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Certain  characteristic  features  of  the  Marriage  Law  Act  01 
1836  have  already  been  mentioned.  It  recognises  the  dis- 
solution  of  marriage  unconsummated  by  copula  carwil^ 
(it  does  not  recognise  dissolution  by  Papal  Dispensation  as 
this  is  granted  by  an  authority  outside  the  country),  it 
recognises  the  institution  of  the  so-called  Privilegium  Paulinum 
(but  dissolution  of  marriage  takes  place  as  a  result  of  the  action 
of  the  baptised  party);  it  establishes  the  legal  capacity  of  the 
parties  according  to  the  principles  of  Canon  Law.  etc.  These 
remarks  relate  to  marriages  between  Catholics.  As  to 
marriages  between  persons  of  other  than  the  Catholic  religion, 
the  Marriage  Law  Act  of  1836  recognises  modifications  which 
depend  upon  the  character  of  the  religion,  in  particular  it 
provides  for  divorces  of  persons  belonging  either  to  tlit- 
Protestant  or  to  the  Greek  Orthodox  Churches.  A  character- 
istic feature  of  the  Marriage  Law  Act  of  1836  was  also,  as  luis 
been  seen,  the  favouring  of  the  Greek  orthodox  religion  in  the 
case  of  mixed  marriages,  but  the  relevant  rules  were  abolished 
after  the  creation  of  the  Polish  Republic  in  1918.  In  the 
Eastern  territory  of  Poland,  excluding  the  territory  of  former 
Galicia,  a  Russian  Code  of  Laws  of  1832  (Zwod  Zakonmr) 
is  in  force  which  includes  marriage  law  based  on  the  same 
principles  and  rules  as  the  Polish  Marriage  Law  Act  of  1836.  It 
provided,  as  did  the  latter,  for  a  religious  form  of  marriage  and 
left  the  jurisdiction  in  matrimonial  cases  to  the  appropriate 
Ecclesiastical  Courts.  Such  a  state  of  affairs  is  now  found 
only  in  a  few  European  countries,  e.g.  Lithuania.  Bulgaria 
and  Serbia. 

Meanwhile  the  legislation  concerning  marriage  developed 
in  different  ways  in  other  parts  of  Poland.  In  particular  in 
Germany  and  eo  ipso  in  that  part  of  Poland  which  belonged 
to  Germany,  civil  marriages  have  been  in  force  since  1876, 
and  the  jurisdiction  in  matrimonial  cases  no  longer  belongs 
to  the  Ecclesiastical  Courts,  but  to  the  Civil  Courts.  This 
position  as  to  marriage  was  retained  by  the  German  Civil  Code 
(BGB)  of  1900  which  is  in  force  in  Poland  in  the  provinces 
(Wojewodztwo)  of  Poznan  (Posen),  Pomorze  (Pommern)  and 
Upper  Silesia  (Oberschlesien). 

The  marriage  law  is  again  different  in  that  part  of  Poland 
which  formerly  belonged  to  Austria  (Galicia  and  the  Polish 
part  of  Austrian  Silesia),  where  Emperor  Joseph  II,  by  a 
decree  issued  in  1781,  conferred  jurisdiction  in  matrimonial 
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cases  on  the  Civil  Courts  retaining  only  the  former  religious 
form  of  the  ceremony  of  marriage.  This  state  of  affairs  was 
continued  by  the  Austrian  Civil  Code  of  1811.  Only  between 
the  making  of  the  concordat  between  Austria  and  the  Holy 
See  and  its  termination  in  the  nineteenth  century  did  the 
jurisdiction  of  Catholic  Ecclesiastical  Courts  revive  for  a  short 
time,  but  afterwards  the  Austrian  Civil  Code  was  finally 
established  and  still  remains  in  force  in  the  former  Austrian 
part  of  Poland.  The  religious  form  of  solemnising  marriage 
is  thus  maintained,  but  the  civil  form  may  exceptionally  be 
used  if  a  clergyman  refuses  to  assist  at  the  solemnisation  of  a 
marriage  because  of  a  reason  not  recognised  by  the  civil  law 
or  because  the  parties  do  not  belong  to  any  Church  or 
religion. 

Whereas  German  law  as  to  dissolution  of  marriage  shares 
the  point  of  view  of  the  Code  Napoleon  (permitting  divorces), 
the  Austrian  Civil  Code  adopts,  especially  as  regards  indis- 
solubility  of  marriage  between  Catholics,  the  attitude  of  the 
Catholic  Church  and  its  marriage  law,  and  even  goes  further 
than  the  latter.  In  particular  a  divorced  person  who  is  not 
a  Catholic  can,  during  the  life  of  his  former  spouse,  contract 
a  marriage  only  with  a  non-Catholic  and  not  with  a  Catholic. 
The  Austrian  law  states  also  that  a  person  who  was  at  the 
time  of  the  solemnisation  of  his  marriage  a  non-Catholic  but 
subsequently  became  a  Catholic,  and  whose  marriage  has  been 
dissolved,  cannot,  during  the  life  of  his  former  spouse,  re-marry. 
This  impediment  is  known  to  Austrian  law  as  the  so-called 
impedimentum  catholicismi, 

There  are  also  special  provisions  in  Austrian  law  as  to 
marriages  between  Jews.  They  concern  the  impediments  of 
the  parties,  and  in  particular  the  dissolution  of  marriage. 
Marriages  between  Jews  may  be  dissolved  by  mutual 
agreement  between  husband  and  wife.  This  takes  place  by 
delivery  of  the  divorce  letter  by  the  husband  to  his  wife. 
The  parties  must  appear  before  the  Rabbi  who  endeavours 
to  reconcile  them.  In  the  event  of  his  failing  to  do  so,  the 
Rabbi  issues  a  certificate  to  the  parties,  which  is  produced 
by  them  to  the  Civil  Court.  The  Court  may  renew  attempts 
at  reconciliation.  If  these  are  again  unsuccessful,  the 
husband  may  deliver  the  divorce  letter  to  his  wife,  and  if  the 
parties  again  declare  before  the  Court  that  the  letter  has  been 
delivered  and  received,  its  legal  validity  is  established  and 


MARRIAGE    LAW   IN   POLAND  163 

the  marriage  is  dissolved.  If  the  wife  commits  adultery  and 
the  fact  is  proved,  the  husband  may  deliver  a  divorce  letter 
to  his  wife  even  against  her  will.  But  the  marriage  is  finally 
dissolved  only  by  institution  of  legal  proceedings  against  the 
wife  and  by  judgment  of  the  competent  Civil  Court.  A 
marriage  between  Jews  is  not  dissolved  by  the  sole  fact 
that  one  of  the  parties  becomes  baptised.  Austrian  law,  as 
well  as  German  law,  does  not  recognise  the  PrivUegium 
Paulinum  of  Canon  Law  and  of  the  Polish  Marriage  Act  of 
1836.  But  in  the  latter  case  the  delivery  of  a  divorce  letter 
as  indicated  above  is  possible  according  to  Austrian  law. 

Austrian  law  admits  also  divorces  in  case  of  marriages 
between  persons  belonging  to  a  Church  other  than  the 
Catholic  Church. 

A  different  state  of  affairs  was  established  in  the  so-called 
districts  of  Spiz  and  Orawa,  that  is  to  say  in  that  small  part 
of  Poland  which,  before  the  last  war,  belonged  to  Hungary. 
In  this  area,  according  to  a  law  of  the  26th  October,  1921 
there  was  a  mixed  system  in  force :  parties  from  this  territory 
desiring  to  marry  have  the  choice  either  of  contracting  it 
according  to  Hungarian  law  in  civil  form  (before  the  State's 
registrar),  or  according  to  Austrian  law — in  Church.  They 
are  then,  after  the  solemnisation  of  the  marriage  and  as 
to  matters  arising  out  of  it,  subject  either  to  Hungarian  or 
to  Austrian  law,  but  in  both  cases,  whether  the  marriage 
was  solemnised  in  civil  or  in  religious  form,  they  are  pro  foro 
civili  subject  only  to  the  jurisdiction  of  the  Civil  Courts. 

From  the  above  remarks  it  will  be  gathered  that  the 
marriage  law  of  Poland  is  a  typical  problem  of  comparative 
law,  being  composed  of  different  elements  such  as  Canon  Law, 
the  Polish  Marriage  Law  Act  of  1836,  German  law,  Austrian 
law,  Hungarian  law  and  the  former  Russian  law.  The  latter 
is,  as  a  form  of  religious  marriage  law,  in  force  only  in  the 
eastern  territories  of  Poland.  After  her  revolution  Russia 
adopted  an  entirely  new  system  of  marriage  law,  comprising 
primarily  the  Marriage  Act  of  1918,  and  its  subsequent 
amendments  (Vide  the  Marriage  Act  of  1926,  etc.).  This 
system  is,  in  comparison  with  the  marriage  laws  of  other 
European  countries,  completely  different,  and  goes  far  in 
the  direction  of  new  reforms  and  changes,  even  in  com- 
parison with  such  a  radical  reform  as  took  place  in  Turkey, 
where  under  Kemal  Pasha's  rule  the  former  complicated 
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system  of  marriage  law  was  replaced  by  a  new  unified 
system  of  civil  marriage  law  based  entirely-  on  Swiss  law. 
According  to  the  new  Russian  law,  a  marriage  already 
solemnised  by  the  parties  may  be  registered  with  a  registrar, 
but  this  registration  has  but  a  declaratory  effect  and  takes 
place  only  upon  the  application  of  the  parties.  The 
presumption  of  marriage  arises  before  registration  and  at 
the  moment  a  man  and  a  woman  live  together  as  husband 
and  wife.  All  that  registration  means  is  that  the  tie  existing 
de  facto  between  husband  and  wife  is  acknowledged  by  them 
formally  before  the  registrar;  registration  is  also  possible 
without  their  acknowledgment  by  judgment  of  a  competent 
Court. 

The  lack  of  legal  capacity  of  the  parties  to  contract  a 
marriage  does  not  affect  its  validity  according  to  Soviet  law. 
That  is  one  of  the  most  fundamental  differences  between 
Soviet  law  and  the  classic  system  of  marriage  law  in  Europe. 
Even  the  impedimentum  ligaminis  arising  from  an  already 
existing  marriage  does  not  invalidate  ipsojure  a  marriage  con- 
tracted later  according  to  Soviet  law.  The  latter  system 
considers  the  impedimentum  consanguinitatis  (consanguinity) 
as  existing  only  between  persons  in  the  ascending  and 
descending  line  and  in  the  collateral  line  between  brother  and 
sister :  it  does  not  recognise  at  all  the  impedimentum  affinitatis 
(affinity).  Mental  disease  prohibits  the  solemnisation  of  a 
marriage.  All  impediments  in  Soviet  law  .have,  then,  only  to 
be  considered  as  impediments  to  registration  of  marriage. 
This  being  so,  they  are  in  effect  a  kind  of  so-called  impedimenta 
impedientia ;  they  are  not  "  dirimentia  ''  from  the  point  of 
view  of  the  classic  system.  According  to  Soviet  law  a  marriage 
may  be  dissolved  either  by  the  registration  of  dissolution  of 
marriage  or  by  a  permanent  separation  of  the  husband  and 
wife  (a  de  facto  dissolution)  or  by  judgment  of  the  Court. 
The  registration  of  dissolution  of  marriage  may  take  place 
either  upon  a  joint  application  of  the  parties — i.e.  of  the 
husband  and  wife- — or  upon  the  application  of  one  of  them 
only.  But  there  is  a  tendency  in  Soviet  law  to  make  the 
dissolution  of  marriage  more  and  more  difficult. 

Several  Republics  belonging  to  the  U.S.S.R.  have  marriage 
laws  differing  from  the  system  just  described.  For  instance, 
in  the  Republic  of  Ukraine  a  marriage  may  be  contracted 
only  by  registration,  which,  there,  is  not  of  a  declaratory 
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character  but  constitutes  the  marriage  and  is  compulsory. 
Consequently  it  does  not  recognise  the  above-mentioned 
kind  of  presumptive  marriage  known  to  Russian  Soviet  law, 
where  the  registration  creates  a  rebuttable  presumption  of 
the  existence  of  a  marriage,  and  recalls,  therefore,  mlUatis 
mutandis  the  earlier  presumptive  marriages  of  Canon  Law, 
where  the  presumption  arose  per  consensum  de  futuro  copula 
carnalis  subsecuta,  and  where  it  was,  of  course,  not  rebuttable, 
but  a  prcBsumptio  juris  ac  de  jure. 

The  last  comparative  remarks  show  that  Soviet  law  differs 
from  systems  based  on  the  classic  marriage  law  of  Europe, 
both  as  to  the  solemnisation  of  marriage,  the  legal  capacity 
of  the^ parties  and  as  to  the  dissolution  of  marriage.  It 
shoulcr  also  be  noted  that  the  so-called  de  facto  marriages- 
like  the  marriage  "  by  habit  and  repute  "  in  Scotland  and 
in  several  States  of  the  U.S.A. — are  formally  though  not 
actually  in  force.  They  are  a  relic  df  the  Canon  Law. 

The  dissolution  of  marriage  by  agreement  of  the  parties — 
i.e.  the  husband  and  wife — which  was  formerly  known  in 
French  law  but  was  later  abolished  by  it,  is  still  recognised, 
e.g.  by  Belgian  law.  In  a  modified  form  it  is  also  permissible 
by  the  Polish  scheme  for  a  new  marriage  law,  prepared  after  the 
last  war  by  the  Polish  Commission  for  the  Codification  of  the 
Law,  the  aim  of  which  was  the  unification  of  law  in  Poland. 
Its  task  was  an  extremely  difficult  one  as  it  had  to  replace 
by  a  new  uniform  Polish  law  the  different  laws  introduced  in 
different  parts  of  Poland  before  the  creation  of  an  independent 
Polish  Republic  after  the  last  war.  It  succeeded  in  doing  so 
in  the  case  of  the  law  of  contract  and  tort,  criminal  law  and 
procedure,  civil  procedure,  mercantile  law,  etc.  But  its  report 
and  scheme  for  a  uniform  marriage  law  was,  because  of 
certain  difficulties,  not  presented  to  Parliament  (i.e.  the  Diet) 
before  the  outbreak  of  this  war. 

As  stated  above,  the  Polish  scheme  for  a  new  law  of  marriage 
provides  for  the  dissolution  of  marriage  upon  agreement  of  the 
parties  subject  to  the  following  conditions:  The  dissolution 
must  be  preceded  by  a  separation  between  the  husband  and 
wife.  But  before  a  separation  can  take  place  without 
reasonable  cause  each  party  must  be  more  than  25  years  old, 
must  have  full  legal  capacity  and  there  must  be  no  infant  of 
their  marriage.  In  addition  they  must  have  been  married 
for  more  than  three  years.  The  Court  may,  upon  application 
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of  both  parties,  first  grant  a  temporary  separation  for  one 
year.  If  the  parties  renew  their  application  for  separation 
after  one  year,  the  Court  may  grant  separation  for  an 
indefinite  period.  Three  years  from  the  date  on  which  the 
separation  is  granted,  it  may,  by  leave  of  the  Court,  be 
changed  into  absolute  dissolution.  The  period  of  three  years 
may  be  shortened  by  the  Court.  In  that  way  the  said  scheme 
would  have  made  the  dissolution  of  marriage  by  agreement 
of  the  parties  dependent  upon  the  fulfilment  of  a  sufficient 
number  of  conditions  designed  to  prevent  dissolution  itself. 

A  separation  upon  the  application  of  one  only  of  the  parties 
is  granted  by  the  Court  only  on  proof  of  a  concrete  reason, 
e.g.,  adultery,  assault,  etc.  This  kind  of  separation  may  also 
be  altered  to  dissolution  by  decree  of  the  Court.  The  whole 
conception  differs  from  the  system  created  by  Canon  Law. 
in  that  the  latter  provides  an  easily  obtainable  separation 
and  entirely  excludes  dissolution  of  marriages  between 
Christians  after  copula  carnalis,  whereas  the  Polish  scheme 
makes  separation  specially  difficult,  but  permits  a  relatively 
easy  change  of  the  separation  into  dissolution.  The  juris- 
diction in  matrimonial  cases  belongs,  according  to  the  scheme, 
to  the  Civil  Courts. 

As  to  the  form  of  solemnisation  of  marriage  the  scheme 
permits  both  the  religious  and  civil  forms  according  to  the 
choice  of  the  parties.  But  registration  of  marriage  at  the  civil 
registrar's  office  is  compulsory  and  indispensable  for  the 
validity  of  marriage.  It  is  characteristic  that  the  scheme 
reduces  the  importance  of  banns  to  a  minimum  as  they  no 
longer  serve  the  purpose  which  they  served  in  past  centuries, 
i.e.  the  verification  before  the  solemnisation  of  the  marriage 
of  the  legal  capacity  of  each  of  the  parties.  Following  the 
tendency  of  present  times  the  scheme  reduces  the  number  of 
impediments,  abolishing  entirely  impediments  of  a  religious 
nature  such  as  the  impedimentum  ordinis  sacri  (priesthood),  the 
impedimentum  prof essionisreligiosae  (solemn,  vows  in  a  religious 
order)  and  the  impedimentum  cognationis  spiritualis  (spiritual 
relationship  as  between  Godfather  and  Godchild).  It  also 
abolishes  the  impediments  ex  defectu  consensus  and  limits  to  a 
considerable  extent  the  impedimentum  cognationis  (consan- 
guinity) and  the  impedimentum  affinitatis  (affinity).  Apart 
from  impediments  which  render  a  marriage  entirely  void 
(impedimenta  dirimentia)  the  scheme  also  recognises  impedi- 
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ments  only  prohibiting  marriage  (impedimenta  impedientia). 
The  scheme  does  not  recognise  at  all  dispensations  from 
impediments  for  the  reason  that  the  impediments  have  been 
reduced  to  a  minimum  as  to  their  number  and  effect. 

Changes  brought  about  by  the  invader  of  Polish  territory 
during  this  war  are  not  mentioned  here  because  of  their 
probably  transitory  character.  After  the  end  of  this  war  and 
the  restoration  of  Polish  rule  of  the  country,  the  scheme, 
which  is  a  characteristic  example  of  modern  legislation 
relating  to  marriage  adapted  to  the  needs  of  present  times, 
may  in  its  present  or  in  an  altered  form  be  the  subject  of 
deliberations  of  a  future  Polish  Parliament.  One  of  its 
main  aims  will  be  the  unification  of  marriage  law.  The 
latter  will  then  cease  to  be  a  problem  of  comparative  law 
and  will  become  the  legal  basis  of  a  well-understood  conception 
of  family  life  in  the  country. 
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PROF.  TADEUSZ  GRODYNSKI 

IN  Poland  there  was  no  budget  law  which  had  been  codified 
similarly  to  the  French  Loi  de  la  Comptabilite  Publique  of  1862 
or  the  German  ReichshaiLshaltsordnung  of  1922.  Consequently 
there  was  no  legislation  defining  in  a  precise  and  systematic 
manner  how  budget  estimates  should  be  drawn  up,  how  they 
should  be  dealt  with  by  the  legislature  and  how  the  budget 
should  be  executed. 

However,  to  quote  Gaston  Jeze,  "  the  English  idea  of  a 
parliamentary  budget  law  infiltrated  through  the  medium  of 
the  French  Revolution  to  the  Continent,"  and  it  became  an 
important  basis  for  the  reconstituted  independent  Polish 
State. 

In  1918,  a  few  weeks  after  the  Germans  had  been  driven 
out  of  the  capital,  that  is  at  a  time  when  the  legislation  of  the 
occupying  Powers  was  still  in  force  in  the  formerly  partitioned 
parts  of  Poland,  and  before  the  new  Polish  currency  had  been 
introduced,  the  Polish  Minister  of  Finance  began  to  prepare  the 
first  budget  estimates  for  the  entire  territory  of  the  new  Polish 
State.  These  estimates  were  the  subject  of  one  of  the  first 
Bills  presented  by  the  Government  to  the  Polish  Constituent 
Assembly  and  were  debated  long  before  the  voting  of  the 
new  Constitution,  which  was  that  Assembly's  chief  and  most 
important  task. 

The  economic  conditions  prevailing  in  the  newly  reborn 
Polish  State  were  extremely  difficult:  the  currency  was  not 
yet  stabilished,  and  a  structure  of  national  finance,  which 
was  a  pre-requisite  for  proper  budgeting  in  other  countries 
before  the  first  World  War.  had  not  yet  been  erected.  Never- 
theless, the  Polish  Government  and  Legislature  regarded  the 
establishment  of  legal  foundations  for  the  administration  of 
public  funds  as  one  of  their  primary  duties. 

In  accordance  with  this  policy  of  adhering  to  parliamentary 
control  of  the  national  budget,  which  was  considered  to  be 
the  foundation  of  a  democratic  system,  the  first  Polish 
Constitution  of  1921  provided  as  follows  in  one  of  its  first 
articles :  "  Each  year  the  Budget  of  the  State  shall  be  enacted 
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for  the  following  year  "—and  in  other  articles—"  the  floating 
of  loans,  the  assessment  of  taxes,  duties  and  monopolies  .  .  . 
can  be  enforced  only  by  law,"  and  "  the  Government  shall 
submit  the  State  Accounts  every  year  to  the  Seym  for 
approval." 

In  order  to  enable  Parliament  to  vote  the  Budget  every 
year,  the  President  of  the  Republic  was  bound  by  the 
Constitution  of  1921  to  summon  the  Seym  for  an  ordinary 
session  every  year  in  October,  and  the  Seym  could  not  be 
prorogued  before  the  estimates  had  been  passed. 

It  is  obvious  that  a  formal  budgetary  system  in  Poland 
could  not  be  based  solely  on  these  general  principles. 

It  was  parliamentary  practice  based  on  the  experience  of 
the  French  and  English  systems  and  adapted  to  Polish 
economic  and  political  conditions  which  finally  brought  about 
firmly-established  conventions  regulating  the  activities  of  the 
Government  and  Parliament  as  regards  the  voting  and  the 
execution  of  the  Budget. 

In  some  instances  these  conventions  were  recognised  by  and 
formed  part  of  the  legislation  regulating,  each  year,  certain 
matters  connected  with  the  budget.  In  other  cases  they 
remained  conventions  and  their  observance  was  guaranteed 
by  both  Houses  of  Parliament,  viz.,  the  Seym  and  the  Senate, 
through  Standing  Orders  which  were  strictly  observed  and 
only  exceptionally  subject  to  alteration.  Experience  showed, 
however,  that  in  some  cases  amendments  concerning  the 
budget  law  had  to  be  made  to  the  written  Constitution. 

Leading  examples  of  legislation  concerning  budget  matters 
were  the  so-called  Finance  Acts,  i.e.,  the  Acts  making  law  the 
yearly  State  Budgets. 

The  Finance  Acts  remained  in  force  for  a  period  not 
exceeding  one  budget  year,  which  until  the  end  of  1926  was 
a  calendar  year.  In  1927  a  change  was  made,  and  since  then 
the  budget  year  has  been  the  fixed  period  of  April  1st  to 
March  31st  of  the  following  year.  In  the  course  of  time, 
however,  the  principles  of  budgetary  practice  laid  down  in 
the  various  Finance  Acts  had  been  subject  to  gradual  changes, 
but  their  main  outlines  remained  constant  throughout  the 
whole  period  of  independence.  Their  essential  element  con- 
sisted of  the  rules  defining  the  position  of  the  Minister  of 
Finance  as  the  minister  responsible  for  carrying-out  the 
Budget  and  also  for  balancing  it. 
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In  1921,  at  a  time  when  the  currency  was  not  yet  stabilised 
and  the  Polish  mark  was  still  in  circulation,  the  Constituent 
Assembly  recognised  the  predominance  of  the  Minister  of 
Finance  in  the  Cabinet  in  matters  connected  with  the 
compilation  of  the  estimates. 

The  relevant  Act  passed  in  1921  stipulated  that  any  Bill 
entailing  appropriations  from  State  funds  might  be  accepted 
by  the  Council  of  Ministers  only  with  the  approval  of  the 
Minister  of  Finance.  Thus  statutory  approval  was  given  to 
the  principle  that  budget  estimates,  being  par  excellence 
"  proposals  entailing  appropriations  from  State  funds " 
would  only  be  considered  by  the  Government  provided  no 
objections  thereto  were  raised  by  the  Minister  of  Finance. 

In  practice,  of  course,  the  application  of  these  principles 
was  to  some  extent  influenced  by  political  considerations,  as 
is  the  case  with  all  rules  and  regulations  governing  official 
inter-departmental  relations,  and  also  by  the  personality  of 
the  Minister  of  Finance,  his  integrity  and  his  ability  to  convince 
his  colleagues  in  the  Cabinet  of  the  soundness  of  his  plans. 

Although  the  opinion  of  the  Minister  of  Finance  regarding 
plans  or  proposals  "  entailing  expenditure  from  State  funds  " 
was  not  accepted  in  all  cases  and  at  all  meetings  of  the  Cabinet, 
nevertheless  the  Act  of  1921  became  the  source  of  a  convention 
which  was  invariably  observed  during  the  whole  period  of 
independence,  1919 — 1939,  and  according  to  which  the 
Minister  of  Finance  could  not  be  outvoted  by  his  colleagues 
in  matters  concerning  State  expenditure.  This  was  effected 
in  practice  by  the  Prime  Minister  either  withdrawing  from 
the  Order  of  the  Day  all  financial  schemes  not  sanctioned  by 
the  Minister  of  Finance,  or  submitting  such  schemes  for  the 
consideration  of  the  Government  only  after  the  ministers 
responsible  for  them  had  obtained  the  consent  in  writing  of 
the  Minister  of  Finance. 

The  Minister  of  Finance,  who  controlled  the  collection  of  the 
major  part  of  the  State  revenues,  namely,  taxes  and  public 
levies,  was  responsible  to  the  Government  and  Parliament  for 
balancing  the  budget  and,  if  this  could  not  be  achieved,  for 
arranging  to  cover  the  deficit  without  endangering  the  finances 
of  the  State.  This  principle  was  generally  accepted  in  Poland, 
and  was  applied,  not  only  at  the  time  of  passing  the  estimates 
by  the  Government,  but  also  in  the  course  of  carrying-out 
the  Budget,  which  was  regarded  as  even  more  important. 
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To  draw  up  a  budget,  as  Adolf  Wagner  once  said,  requires 
great  skill  and  foresight,  but  whether  a  Minister  of  Finance 
deserves  to  be  called  a  statesman  will  be  proved  only  in  the 
course  of  carrying-out  the  budget. 

From  1924  onwards,  the  Polish  Finance  Acts  endowed  the 
Minister  of  Finance  with  a  powerful  instrument  which, 
skilfully  operated,  enabled  him  in  times  of  economic  depression 
and  budgetary  deficits  to  steer  the  State  finances  into  the 
placid  waters  of  equilibrium  or,  should  this  not  be  possible, 
at  least  to  avoid  inflation  for  budgetary  purposes.  This 
instrument  consisted  of  a  regulation  stipulating  that  monies 
to  cover  the  expenditure  voted  in  the  Budget  should  be  made 
available  by  the  Minister  of  Finance  on  a  monthly  basis. 

In  these  circumstances  the  appropriations  provided  in  the 
budgets  of  the  various  Government  departments  represented 
the  legal  authority  of  these  departments  to  spend,  but  they 
could  actually  spend  each  month  only  as  much  as  the  Minister 
of  Finance  assigned  to  them  under  the  grants  for  that  month. 
Thus,  by  assigning  the  moneys  monthly  the  Minister  of 
Finance  was  able,  should  this  prove  necessary  for  balancing 
the  budget,  to  reduce  the  year's  expenditure  provided  for  in 
the  Finance  Act. 

The  monthly  budgeting  system  was  above  all  designed  to 
keep  State  expenditure  within  revenue  as  computed  on  the 
basis  of  monthly  figures  of  the  State's  income. 

It  was  the  duty  of  the  Minister  of  Finance  to  settle  the 
priority  of  the  needs  and  requirements  of  the  State  adminis 
tration,  so  that  expenditure  regarded  at  a  given  period 
as  essential  could  be  met  even  if  revenue  was  falling.  In 
such  cases,  of  course,  the  cut  in  monthly  appropriations 
affected  in  the  first  place  expenditure  of  minor  importance, 
which,  although  useful  in  itself,  could  be  postponed.  If, 
however,  during  a  particular  budget  year  conditions  remained 
unfavourable,  the  relevant  department  had  often  to  abandon 
for  that  year — and  may  be  also  for  the  following  year — the 
carrying  out  -  of  some  perhaps  desirable  but  not  essential 
projects.  In  the  exercise  of  his  powers  regarding  the 
monthly  budgeting  system  the  Minister  of  Finance  could 
meet,, and  in  fact  often  did  meet,  with  the  opposition  of  his 
colleagues,  thus  causing  friction  inside  the  Cabinet.  Such 
friction,  however,  was  inevitable  if  the  principle  was  to 
be  upheld  that  the  Minister  of  Finance  was  responsible  for 
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balancing  the  budget  and  for  the  proper  administration  of 
public  funds.  He  could  not  share  this  responsibility  with 
anyone  because,  should  he  allow  his  financial  plans  to  be 
frustrated  or  mutilated,  no  one  could  supply  him  with  monies 
with  which  to  cover  any  resulting  deficit. 

Such  were  the  principles  introduced  into  the  practice  of 
the  Polish  financial  administration  through  the  provision  of 
monthly  budgeting. 

Moreover,  in  fixing  each  month  the  budgetary  appro- 
priations, the  Minister  of  Finance  could  easily  supervise  the 
spending  activities  of  the  departments  concerned  and  reject 
any  expenditure  which,  although  not  endangering  the 
budgetary  equilibrium,  was  regarded  as  unnecessary  or  even 
as  the  frittering  away  of  public  funds. 

It  goes  without  saying  that  a  skilful  exercise  of  such 
extensive  budgetary  powers,  which  frequently  clashed  with 
the  vital  interests  of  almost  all  other  departments,  was 
dependent  in  the  first  place  on  the  Minister  of  Finance  himself, 
i.e.  whether  he  was — as  A.  Wagner  puts  it — a  statesman, 
or  whether  he  possessed  at  least  the  necessary  prestige 
among  his  colleagues  in  the  Cabinet.  For  that  very  reason, 
especially  during  difficult  periods,  the  Prime  Minister  of  the 
day  held  also  the  portfolio  of  Minister  of  Finance.  Thus, 
for  example,  the  Prime  Minister,  Mr.  W.  Grabski,  was  also 
Minister  of  Finance  during  the  whole  period  of  the  financial 
reforms  in  1924 — 25,  introducing  the  new  Polish  currency  to 
replace  the  devalued  currency  inherited  from  the  occupying 
Powers. 

However,  in  spite  of  having  these  far-reaching  powers  in 
connection  with  the  voting  and  the  carrying-out  of  the  Budget, 
including  the  right  of  veto,  the  Minister  of  Finance  would 
have  been  unable  to  carry  out  his  task  successfully,  had  not 
Parliament  imposed  on  itself  restrictions  to  prevent  arbitrary 
increases  in  yearly  budgets.  Any  financial  plan  of  the  Minister 
of  Finance  would  certainly  have  been  frustrated  if  Parliament 
had  been  able  to  vote  additional  expenditure,  without  adequate 
cover  from  available  revenues  being  provided. 

The  tendency  to  introduce  such  amendments  into  the 
Budget,  brought  to  perfection — if  one  may  use  such  an 
expression  in  this  connection — in  France,  especially  during 
the  10  years  immediately  preceding  the  present  war,  was  not 
unfamiliar  to  the  Polish  Legislature.  It  is  quite  understandable 
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that  a  Member  of  Parliament  should  like  to  please  his 
constituents  by  arranging,  e.g.,  for  the  building  in  his 
constituency  of  a  new  railway  line,  a  new  road  or  school. 
If  such  proposals  were  made  from  time  to  time  by  one 
Member  or  another  there  would,  of  course,  be  no  reason 
to  restrict  the  freedom  of  Parliament  in  this  respect. 
But  if  there  were  many  such  proposals,  or  if,  in  an  otherwise 
praiseworthy  competition,  all  political  parties  tried  to 
excel  one  another  in  budgetary  expenditure,  and  particularly 
if  this  should  happen  at  a  time  of  pending  elections- 
then  not  tens  or  hundreds  of  thousands,  but  millions  would 
be  spent  regardless  of  whether  such  expenditure  could  be 
met  by  existing  revenues  or  whether  it  would  result  in  a 
budgetary  deficit,  and  it  would  be  left  to  the  Minister  of 
Finance,  as  the  person  responsible  for  the  budget,  to  cope 
with  this  deficit  in  one  way  or  another. 

Such  was  the  procedure  in  France.  In  Polish  budget  law 
an  opposite  tendency  prevailed. 

The  Polish  Constitution  of  1921  provided  that  Bills 
entailing  expenditure,  whether  presented  by  the  Government 
or  by  private  M.P.s,  had  to  indicate  how  the  money  would 
be  spent  and  how  it  should  be  raised.  When  the  Constitution 
was  voted  great  importance  was  attached  to  this  stipulation 
for  indicating  the  "  source  of  revenue,"  and  it  was  a  pre- 
requisite for  every  motion  by  a  private  Member  involving 
expenditure  from  State  funds,  including  any  proposal  to 
increase  the  appropriations  provided  in  the  Budget.  This 
was  especially  necessary  where  the  acceptance  of  such  a 
motion  would  result  in  new  taxes  or  in  an  increase  of  existing 
ones,  or,  as  frequently  happened,  if  the  proposed  expenditure 
required  the  abolition  or  cutting  down  of  expenditure  which, 
although  proposed  by  the  Government,  was  perhaps  not  as 
essential  as  that  proposed  by  the  particular  private  Member. 

It  is,  of  course,  obvious,  that  no  M.P.  or  political  party 
would  be  inclined  to  offer  constituents  a  new  school  or  railway 
line  at  the  risk  of  being  blamed  for  the  introduction  of  new 
taxes  or  an  increase  in  existing  taxation,  which  would 
ultimately  have  to  be  borne  by  the  constituents. 

To  provide  the  suggested  expenditure  by  means  of  new 
taxes  to  be  voted  by  Parliament  was,  therefore,  practically 
not  taken  into  account.  But  it  was  permissible  to  propose 
an  increase  in  revenue,  e.g.,  to  raise  the  figure  of  anticipated 
revenue  from  a  particular  tax  or  levy  by,  say,  10  or  25  per 
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cent.,  if  the  proposer  of  such  a  motion  regarded  the  estimated 
figure  as  being  too  low  because  the  Government  had,  in  his 
opinion,  failed  to  take  into  account  all  possible  developments. 

Such  cases  offered  the  Minister  of  Finance  an  easy 
opportunity  to  oppose  these  motions  as  having  no  real 
foundation,  supporting  his  view  by  all  kinds  of  arguments, 
mostly  based  on  revenue  statistics  of  previous  years. 

On  the  other  hand,  the  Government  had  an  opportunity  to 
explain  that  the  proposed  expenditure  could  not  be  met  by 
cancelling  another  item  of  expenditure  which,  being  equally 
indispensable,  would  have  to  be  made  in  any  case.  Its 
cancellation  would  therefore  be  fictitious  and  might,  as  a 
result,  upset  the  whole  budgetary  plan  and  its  balance. 

All  these  arguments,  however,  might  be  insufficient  to 
convince  the  proposers  of  the  motions.  In  this  event  a 
division  would  be  taken,  which  often  resulted  in  an  increase 
in  the  estimates  without  providing  for  a  real  increase  in 
revenues.  This  was  the  actual  practice  in  the  first  years 
of  the  existence  of  the  Seym,  when  it  votes  increases  in 
expenditure  on  the  basis  of  increased  revenues  very  inade- 
quately estimated. 

The  clause  concerning  budgetary  "cover"  in  the  Consti- 
tution of  1921  proved  inadequate,  the  reason  being  that  the 
term  "  cover  "  had  not  been  properly  defined.  Further,  the 
Constitution  contained  no  provision  as  to  who  was  to  act  as 
arbitrator  in  this  matter  and  this  omission  resulted  in  a 
permanent  conflict  between  the  Seym  and  the  Minister  of 
Finance.  The  unfortunate  experiences  of  years  of  depression, 
particularly  in  1925  and  again  in  1929,  when  the  optimistic 
views  of  M.P.s  anticipating  increased  revenues  proved  illusory, 
made  it  necessary  to  find  a  solution  by  creating  a  new  and 
more  effective  constitutional  form  than  the  one  until  then 
in  force. 

In  1928 — 29  the  Standing  Orders  governing  debates  were 
altered  so  as  to  provide  that  thenceforth  proposals  concerning 
changes  in  the  estimates  could  be  voted  by  Parliament  only  if 
they  had  been  previously  submitted  to  the  Budget  Committee 
of  the  Seym,  which  had  either  passed  them  by  a  majority  of 
votes,  or  rejected  them,  in  which  case  they  were  presented  in 
full  session  as  so-called  "  motions  of  the  minority.''  These 
questions  were,  therefore,  carefully  examined  and  discussed 
by  the  Budget  Committee.  Any  motion  designed  to  alter  the 
figures  of  the  estimates  voted  by  the  Budget  Committee  and 


THE   PRINCIPLES   OF   POLISH   BUDGET   LAW  175 

presented  to  the  Seym  could  be  moved  only  if  the  Speaker 
agreed  to  a  division.  The  Speaker  was  entitled  to  withdraw 
the  motion  from  the  Order  of  the  Day  without  giving  any 
reasons.  He  did  so,  of  course,  only  when  in  his  opinion  the 
proposed  increase  had  no  adequate  cover  as  required  by  the 
Constitution,  and  in  practice  he  relied  in  this  respect  on  the 
opinion  of  the  Minister  of  Finance. 

Thus  Parliament,  while  formally  not  relinquishing  its  right  to 
alter  freely  the  figures  of  the  estimates,  left  the  decision  to  the 
Speaker  who  was  responsible  for  seeing  that  the  Constitution 
was  observed,  and,  in  reality,  also  to  the  Government, 
which  co-operated  in  this  respect  with  the  Speaker. 

The  problem  was  finally  solved  by  embodying  in  the  new 
Constitution  of  1935  the  following  clause:  "  Expenditure  not 
included  in  the  official  estimates  may  not  be  voted  upon, 
while  expenditure  provided  for  in  the  estimates  may  not  be 
increased  without  the  consent  of  the  Government." 

In  the  course  of  time  Polish  parliamentary  practice 
developed,  so  far  as  this  particular  subject  was  concerned, 
on  the  same  lines  as  had  been  accepted  long  before  by  the 
British  Parliament. 

By  the  1926  Amendment  to  the  Polish  Constitution,  the 
Polish  Parliament  imposed  on  itself  further,  even  wider, 
restrictions  concerning  the  budget  law,  these  being  practically 
unknown  in  other  Continental  constitutions. 

The  experiences  gained  in  the  years  1924  and  1925,  when 
the  Budget  was  voted  after  a  six  months'  delay  and  conse- 
quently the  State  Administration  had  to  work  on  the  basis 
of  quarterly  or  even  shorter  provisional  budgets,  which  proved 
disastrous  to  public  finances,  made  it  imperative  to  find  a 
way  which  would  assure  the  voting  of  the  estimates  in  due 
time  without,  however,  depriving  Parliament  of  the  possibility 
of  examining  the  estimates  with  sufficient  care. 

In  1926,  therefore,  dates  were  fixed  by  which  the  Govern- 
ment was  constitutionally  bound  to  submit  the  estimates  to 
Parliament,  and  also  the  dates  by  which  Parliament  was 
required  to  vote  these  estimates.  Thus,  in  accordance  with 
the  1926  Amendment  to  the  Constitution,  the  Government 
had  to  present  the  estimates  to  Parliament  five  months  before 
the  beginning  of  the  next  budget  year.  Parliament  could 
not  be  prorogued  before  voting  the  estimates  or  before  the 
expiration  of  the  time  provided  by  the  Constitution  for  the 
pnrpose  of  voting  the  estimates. 
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The  Constitution  allowed  the  Seym  three  and  a  half  months 
for  voting  the  estimates  and  the  Senate  thirty  days,  and 
another  fifteen  days  were  allowed  to  the  Seym  to  consider  the 
amendments  made  by  the  Senate  to  the  estimates. 

These  periods  were  preclusive  in  the  sense  that  the  House 
which  failed  to  vote  the  estimates  in  the  permitted  time  lost 
the  right  to  do  so  for  that  year.  Consequently,  if  both 
Houses  passed  the  estimates  within  the  fixed  periods,  such 
estimates  became  the  Budget  for  the  next  year.  If,  on  the 
other  hand,  only  one  House  passed  them  in  the  permitted  time, 
the  Budget  would  be  based  on  the  estimates  voted  by  that 
House.  If,  however,  both  Houses  failed  to  pass  the  estimates 
during  the  prescribed  periods,  the  Budget  was  made  on  the 
basis  of  the  estimates  submitted  by  the  Government. 

The  aforesaid  periods  were  of  no  avail  if  the  estimates 
submitted  by  the  Government  were  rejected  by  the  Seym 
as  a  whole.  On  the  other  hand  the  periods  were  renewed 
to  allow  any  new  Cabinet,  formed  in  the  meantime,  to  present 
its  estimates.  In  this  exceptional  case  a  delay  in  passing  the 
Budget  was  permitted.  Such  a  delay  could,  however,  also 
occur  if  during  the  five  months  immediately  preceding  a  new 
budget  year  both  Houses  were  dissolved.  In  this  case  the 
Constitution  provided  that  until  both  Houses  passed  a 
provisional  Budget,  which  had  to  be  submitted  by  the 
Government  during  the  first  session  of  Parliament  following 
the  new  elections,  expenditure  was  made  and  revenues  were 
collected  by  the  Government  on  the  basis  of  the  estimates  of 
the  previous  year. 

In  the  years  that  followed,  these  constitutional  reforms 
proved  to  be  sound  and  suitable  in  practice. 

From  1927  to  1939  neither  the  Seym  nor  the  Senate  allowed 
its  budget  prerogatives  to  lapse  by  exceeding  the  time  fixed 
by  the  Constitution  for  voting  the  Budget.  All  Budgets 
were  voted  thenceforth  in  due  time,  with  the  exception  of 
the  Budget  for  1928 — 29.  which  was  passed  after  some  delay 
due  to  the  dissolution  of  the  Seym  in  1927. 

The  main  principles  of  the  Polish  Budget  law  were  not 
many  in  number  but  were  based  on  the  experience  of  both 
Poland  and  other  countries  and  they  demonstrated  that 
in  all  circumstances  and  at  all  times  national  finances 
can  be  put  on  a  proper  basis  if  only  the  will  to  do  so  is  shared 
by  Government  and  Parliament  alike. 
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MIECZYSLAW  FRYDE 
Member  of  the  Polish  Bar 


I. 

IN  no  field  of  commercial  law,  with  the  exception  perhaps  of 
the  laws  of  cheques  and  of  bills  of  exchange,  is  it  possible  to 
find  such  a  remarkable  similarity  between  the  legislation  of 
different  countries  and  between  the  forms  and  rules  practised 
in  each,  as  is  to  be  found  in  the  sphere  of  company  law.1 

A  study  of  the  development  of  the  corporation  law  will 
show  that  during  the  past  150  years  there  have  existed  three 
main  centres  of  influence:  France  and  England  in  the 
nineteenth,  and  the  United  States  of  America  in  the  twentieth, 
century.  Thus,  in  the  first  half  of  the  nineteenth  century, 
the  French  Code  de  Commerce  had  a  decisive  influence  in 
shaping  the  principles  of  company  law  on  the  Continent.  In 
the  second  half  of  the  century  it  was  the  English  Companies 
Act,  1862  which  influenced  the  French  Law  of  July  24th, 
1867,  Loi  sur  les  Societes,  and  through  it  all  the  more  important 
systems  of  European  company  law.2 

The  treaty  of  1862,  under  which  important  facilities  were 
granted  to  English  companies  in  France,  facilitated  the 

1  Hamburger    in    an    article    "  Aktiengesellschaft "    (Vol.    II,    p.    60,    Rechtsver- 
gleichend.es  Handwoerterbuch  f.d.Zivil-  und  Handelsrecht  des  In-und  Auslandes, 
Beilin,    1929),   writes:     "  In  studying  the   company  laws  of  different  countries, 
we  are  struck,  above  all,  by  their  fundamental  similarity.     The  differences  that 
exist  are  to  be  found  chiefly  in  matters  of  detail.     This  is  perhaps,  because  the 
company  laws  of  different  nations  are  so  much  dependent  on  each  other."     The 
same  conclusions  are  reached  by  the  well-known  Swiss  lawyer,  Wieland  (Handels- 
recht, Vol.  II,  p.  7,  1931).    The  same  problem  of  the  mutual  influence  of  corporation 
law  of  various  countries  upon  each  other  is  dealt  with  in  an  Austrian  work  by 
Dr.   Arthur  Bondi,  Die  Rechte  der  Aktionaere.      Ein   Beitrag  zur  Reform  des 
Gesellschaftrechtes  und  zur  deutsch-oesterreichischen  Rechtsausgleichung  (Berlin, 
1930,  p.  37  and  fol.).     See  also  George  W.  Edwards,  The  Evolution  of  Finance 
Capitalism  (1938,  pp.  78—79). 

2  Bondi,  op.  cit.,  p.  39,  referring  to  the  Company  Law  of  1862,  writes:    "  This  Act 
(Company  Act,  1862)  shows  only  slight  traces  of  Continental  influence.     On  the 
contrary,  it  has  had  a  decisive  influence  upon  the  French  legislation  of  1863  and 
1867  and  this,  indirectly,  has  made  it  an  important  source  of  modern  Continental 
law."     When  dealing  with  the  English  influence  upon  French  company  law,  it 
will  be  sufficient  to  mention  the  acceptance  from  the  English  model  of  principles 
ruling  changes  of  statute,  extraordinary  meetings  of  shareholders,  the  organisation 
of  the  Board  of  Directors,  &c. 

B.  12 


178  CERTAIN   ASPECTS   OF   MODERN   CORPORATIONS 

spreading  of  the  liberal  principles  of  English  company  law 
and  thus  helped  to  influence  the  French  legislation.  In  order  to 
appreciate  properly  the  enormous  influence  of  the  Companies 
Act  of  1862,  one  must  further  realise  that  German  company 
law  can  only  be  viewed  as  a  development  of  the  principles 
contained  in  the  French  Code  de  Commerce  and  in  the  French 
Company  Law  of  July  24th,  1867,  Loi  sur  les  Societes.3 

The  Belgian  Law  of  May  18th.  1873,  and  the  Swiss  Law 
of  1881,  were  likewise  influenced  by  the  English  Companies 
Act  of  1862.  Equally  far-reaching  has  been  the  influence  of 
the  later  English  legislation,  i.e.  Companies  (Consolidation) 
Act  of  1907.  This  influence  can.  in  particular,  be  traced  in 
the  Company  Law  of  Sweden  (1910),  Denmark  (1915)  and 
Norway  (1910,  1917). 

Similarly  the  English  Companies  Act  of  1929  had  a  con- 
siderable influence  upon  the  draft  of  the  new  German 
company  law.  The  distinguished  lawyer,  Richard  Rosendorif, 
writes  :— 

"  A  comparative  study  seems  of  greatest  importance  and 
value,  since  there  exists  almost  no  field  in  which  all  nations 
co-operate  as  closely  as  here.  Each  nation  has  learned  from 
the  others  and  has  taken  over  from  them  regulations  which 
proved  to  be  good  and  has  rejected  others  that  failed  to 
be  successful.  It  was  even  said  that  the  country  which 
should  solve  the  problem  concerning  the  company  law 
first,  would  carry  a  special  responsibility,  since  its  solution 
will  probably  determine  the  direction  which  the  reform 
movement  will  take  in  every  other  country.  It  is  of  interest 
to  note  that  England  was  one  of  the  first  nations  which 
reformed  their  company  law.  The  influence  of  this  English 
reform  is  to  be  seen  in  the  German  Draft  Act,  which 
frequently  refers  to  English  institutions.  Although  it  does 
not  always  agree  with  the  regulations  there  found,  it 
discusses  them  and  determines  its  position  towards  the 
point  of  view  which  the  English  law  took."4 

As  to  the  influence,  at  the  present  time,  of  the  American 

3  Hamburger,  op.  cit.,  p.  60,  says:  "  The  Code  de  Commerce  and  the  Law  of  July  24th, 
1867,  have  formed  the  basis  of  all  the  other  laws.  .  .  .  The  German  law  system 
forms  a  particular  development  of  the  French  law." 

4  Dr.   Richard   Rosendorff,   "  The   New  German   Company   Law   and  the   English 
Companies  Act,  1929  "  (Journal  of  Comparative  Legislation  and  International  Law, 
3rd  Series,  Vol.  XIV  (1932),  p.  94). 
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law,  it  is  sufficient  to  mention  the  institutions  of  "  Convertible 
Bonds  "  and  "  Shares  of  no  Par  Value." 

Very  significant  in  this  connection  is  a  discussion  which 
took  place  at  a  hearing  before  the  Company  Law  Amendment 
Committee  (Mr.  Justice  Cohen's  Committee). 

The  Polish  Company  Law  of  March  22nd,  1928,  the  pro- 
visions of  which  were  taken  over  by  the  Polish  Code  of 
Commerce  of  1934,  contained  many  provisions  which  met 
with  considerable  praise  from  the  advocates  of  company  law 
reform  in  various  European  countries.  Bondi,  discussing 
Polish  Company  Law,  says:— 

'  The  Polish  law  should  be  considered  one  of  the  most 
important  sources  for  the  reform  of  the  company  law  as 
at  that  time,  it  was,  of  all  the  continental  laws,  the  most 
developed  and  it  embodied  the  most  modern  tendencies; 
furthermore  it  found  it  possible  in  several  cases  to  combine 
effectively  those  modern  tendencies  with  the  principles  of 
corporation  democracy."5 

These  far-reaching  similarities  between  the  company  law 
of  different  countries  do  not  exclude,  however,  certain 
differences,  which,  when  superficially  considered,  can  be  easily 
exaggerated.  The  problem  arises  whether  a  more  formal 
unification  of  the  company  law  of  different  countries  would 
be  possible  in  the  post-war  period  and  if  so,  how  it  could  be 
carried  out.  It  is  not  thought  that  one  is  going  too  far  in 
suggesting  that  there  are  no  real  obstacles  in  the  way  of  the 
introduction,  after  the  war,  into  the  whole  of  Western  and 
Central  Europe  of  the  principles  of  English  company  law. 
This  could  easily  be  done,  provided  that  the  limited  liability 
companies  (Gesellschaften  mit  beschraenkter  Haftung),  an 
institution  derived  from  the  German  company  law  and 
introduced  into  various  countries  following  the  German 
example,  ceased  to  exist  as  a  separate  and  distinct  form  of 
company.  Companies  of  this  kind  are  really  a  variation  of  the 
English  "  private  company  "  and  thus,  in  the  event  of  the 
introduction  of  the  English  Companies  Act  of  1929  into  the 
whole  of  Europe,  they  could  be  easily  adapted  to  the  principles 
of  the  English  law.  This  would  be  an  important  step  towards 
the  unification  of  company  law  in  Europe. 

5  Op.  cit.,  p.  59. 
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Companies  are  not,  and  have  never  been,  an  unchanging 
institution.  On  the  contrary,  they  are  undergoing  continuous 
changes,  dependent  upon  the  development  of  modern 
capitalism. 6 

A  company  of  the  end  of  the  eighteenth  and  of  the  nineteenth 
century  differed  from  a  modern  company  both  in  its  legal 
and  economic  aspects. 

The  changes  undergone  by  companies  during  this  period, 
and  the  consequent  change  in  the  position  occupied  by  them 
in  economic  life,  had  their  counterpart  in  a  parallel  evolution 
of  views  of  economists  and  lawyers  both  on  the  subject  of 
the  nature  and  the  importance  of  companies;  these  changes 
in  outlook  deserve  a  detailed  examination.  One  begins  with 
the  classical  economist,  Adam  Smith.  Like  several  later 
writers,  he  did  not  in  any  way  consider  a  corporation  to  be  a 
suitable  instrument  for  conducting  commercial  and  industrial 
business  of  every  kind.  On  the  contrary,  he  thought  that  the 
form  of  a  corporation  was  only  suitable  for  certain  kinds  of 
economic  activity.  Smith,  as  we  know,  was  not  very  friendly 
towards  corporations  and  formulated  several  charges  against 
them. 

Smith  writes: — 

"  The  trade  of  a  joint  stock  company  is  always  managed 
by  a  court  of  directors.  This  court,  indeed,  is  frequently 
subject,  in  many  respects,  to  the  control  of  a  general  court 
of  proprietors.  But  the  greater  part  of  those  proprietors 
seldom  pretend  to  understand  anything  of  the  business  of 
the  company ;  and  when  the  spirit  of  faction  happens  not 
to  prevail  among  them,  give  themselves  no  trouble  about  it, 
but  receive  contentedly  half-yearly  or  yearly  dividends,  as 
the  directors  think  proper  to  make  to  them.  This  total 
exemption  from  trouble  and  from  risk,  beyond  a  limited 
sum,  encourages  many  people  to  become  adventurers  in 
joint  stock  companies,  who  would,  upon  no  account,  hazard 
their  fortunes  in  any  private  copartnery  .  .  . 

"  The  directors  of  such  companies,  however,  being  the 
managers  rather  of  other  people's  money  than  of  their  own 
it  cannot  well  be  expected  that  they  should  watch  over  it 
with  the  same  anxious  vigilance  with  which  the  partners 
in  a  private  copartnery  frequently  watch  over  their  own. 

6  See  Henry  E.  Hoagland,  Corporation  Finance  (McGraw-Hill  Book  Co.  1938,  p.  2). 


CERTAIN   ASPECTS   OF   MODERN   CORPORATIONS  181 

Like  the  stewards  of  a  rich  man,  they  are  apt  to  consider 
attention  to  small  matters  as  not  for  their  master's  honour, 
and  very  easily  give  themselves  a  dispensation  from  having 
it.  Negligence  and  profusion,  therefore,  must  always 
prevail,  more  or  less,  in  the  management  of  the  affairs  of 
such  a  company."7 

In  Germany  the  well-known  economist,  Adolf  Wagner, 
taking  part,  in  1873,  in  a  discussion  in  the  "  Verein  fuer 
Sozialpolitik " 8  expressed  the  opinion  that  the  range  of 
activities  of  companies  should  be  restricted.  The  meeting 
agreed  with  this  point  of  view  and  adopted,  inter  alia,  the 
following  resolution:— 

"  A  corporation  is  a  fully  justified  form  of  private 
enterprise,  often  indispensable  in  certain  branches  of 
economic  activity.  .  .  .  Although  this  form  seems  suitable 
only  for  certain  kinds  of  enterprise,  its  use  for  every  form 
of  economic  activity  should  be  allowed  by  law,  except  in 
cases  where  this  branch  of  economic  activity  is  reserved 
exclusively  for  public  corporations." 

Schseffle,  the  well-known  Austrian  economist,  likewise 
advocated  the  imposition  of  limitations  on  the  activities  of 
companies. 9 

The  above-mentioned  authors  were  not,  however,  real 
adversaries  of  companies  as  such.  Companies  had,  on  the 
other  hand,  a  resolute  antagonist  in  the  well-known  lawyer, 
Rudolf  Ihering,  who  bitterly  attacked  the  corporation.  In 
his  work,  "  Der  Zweck  im  Recht  "  Ihering  writes: — 10 

:'  Under  the  very  eyes  of  our  legislators,  the  corporations 
have  transformed  themselves  into  organised  systems  for 
robbery  and  fraud,  whose  secret  history  is  a  record  of  such 
infamy,  baseness  and  dishonesty,  as  would  often  surpass 
the  crimes  of  the  inmates  of  a  prison,  the  only  difference  being 
that  the  prisoners  are  in  irons,  while  the  company  sits 
in  gold."11 

7  Adam  Smith,  Wealth  of  Nations,  Book  V,  Ch.  I,  Pt.  Ill,  Art.  1. 

8  Schriften  des  Vereins  fuer  Sozialpolitik,  Vol.  4,  p.  51  ff. 

9  Schseffle,    Die    Nationaloekonomie    oder    Allgemeine    Wirtschaftslehre    (Leipzig, 
1861),  p.  207  ff. 

10  Vol.  I,  1877,  p.  222.     Cornp.  also  p.  227  and  ff. 

1 1  Nowadays,  when  complaints  can  so  often  he  heard  about  the  monopolistic  activities 
of  corporations,  it  is  not  without  interest  to  note  that  the  older  economists  viewed 
with  an  unfriendly  eye  co-operation  between  the  individual  capitalists.    One  would 
like  to  quote  here  Adam  Smith  (op.  cit.,  Book  I,  Chap.  X,  p.  11):    ''  People  of  the 
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Likewise  far  from  enthusiastic  was  the  attitude  towards 
corporations  of  the  eminent  Polish  lawyer,  Petrazycki, 
formerly  one  of  the  most  distinguished  professors  of  St. 
Petersburg  University,  and  later  on,  after  the  restoration  of 
Poland,  a  member  of  the  Warsaw  University.  Petrazycki 
was  mainly  interested  in  the  problem  of  speculation  in  shares, 
which  was  viewed  by  him  with  great  hostility.  In  his  well- 
known  work,  published  in  German  (Berlin,  1906),  Petrazycki 
says : — 

'  The  granting  of  permission  for  an  issue  of  shares  .  .  . 
bears  some  resemblance  to  an  authorisation  to  set  up  a 
totalisator  or  to  found  a  lottery,  etc."12 

Some  of  the  arguments  of  those  older  authors  who  viewed 
corporations  with  a  critical  eye  have  not  lost  their  value  even 
to  this  day.  Thus  Smith's  arguments  should  still  be  borne 
in  mind.13 

On  the  other  hand,  it  is  indisputable  that  in  all  countries 
with  an  intensive  economic  life  the  influence  of  corporations 
has  for  very  many  years  been  enormous.  According  to  the 
competent  opinion  of  Seager  and  Gulick: — 14 

'*'  No  exaggeration  is  involved  in  the  statement  that  more 

than  four-fifths  of  American  business  enterprise  is  now 

carried  on  by  corporations." 

Hoagland15  writes:— 

'  The  corporation  is  a  symbol  of  capitalistic  methods  of 
production  .  .  .  without  it  the  present  state  of  industry 
and  th<>  arts  in  the  United  States  is  inconceivable." 

Berle  and  Means,  in  a  well-known  work  which  for  many 
reasons  deserves  a  careful  study,  say: — 16 

'  The  corporation  has  in  fact  become  both  a  method  of 
property  tenure  and  a  means  of  organising  economic  life. 

same  trade  seldom  meet  together,  even  for  merriment  and  diversion,  but  the 
conversation  ends  in  a  conspiracy  against  the  public,  or  in  some  contrivance  to 
raise  prices."  For  the  history  of  combines,  see  Roman  Piotrowski,  Cartels  and 
Trusts  (London,  1933). 

12  Petrazycki,  Aktienwesen  und  Spekulation,  p.  54. 

13  Seager  and  Gulick,  the  well-known  American  authors,  write:    "  Our  experience, 
therefore,  confirmed  in  the  main  the  accuracy  of  Adam  Smith's  reasoning  as  to 
the  types  of  business  which  are  adapted  to  the  corporate  form  of  organisation." 
(Henry  Seager  and  Charles  A.  Gulick,  Jr.,  Trust  and  Corporation  Problems,  1929, 
P-  17.) 

*  Op.  cit.,  p.  22.  is  Op.  cit.,  p.  1. 

16  Adolf  A,  Berle,  Jr.  and  Gardiner  C.  Means,  Modern  Corporation  and  Private  Property, 
1932,  p.  1,  quoted  after  the  edition  of  1940. 
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Grown  to  tremendous  proportions,  there  may  be  said  to 
have  evolved  '  a  corporate  system  ' — as  there  was  once  a 
feudal  system — which  has  attracted  to  itself  a  combination 
of  attributes  and  powers  and  has  attained  a  degree  of 
prominence  entitling  it  to  be  dealt  with  as  a  major  social 
institution." 

The  same  trend  of  development  is  found  in  England,  in 
Germany  and  in  other  countries. 

Here  one  would  like  to  make  it  clear  that,  when  speaking 
of  the  predominant  role  played  by  the  corporations  in 
economic  life,  one  is  thinking,  not  of  the  great  mass  of  small 
companies,  but  of  a  comparatively  small  number  of  extremely 
powerful  corporations  which  dominate  the  economic  life  of 
their  respective  countries.  Such  a  corporation  will  have 
assets  running  into  millions  and  will  generally  control  a 
number  of  other  seemingly  independent  companies. 
Corporations  of  this  type  are  called  combines.17 

An  eminent  American  author,  Burtchett,  writes  as 
follows: — 18 

;'  If  the  rate  of  growth  of  the  corporate  form  continued 
another  half  century,  as  it  has  in  the  past  half  century, 
over  90  per  cent,  of  the  wealth  of  the  nation  would  be 
under  corporate  control." 

Many  American  authors  assume  a  very  unfriendly  attitude 
towards  this  process  of  company  expansion  and  towards  the 
methods   employed   by   companies,   thus   following   in   the 
footsteps  of  Ihering  and  Petrazycki.  Samuel  Untermeyer,  a 
well-known  American  lawyer,  writes: — 19 

"  Our  corporation  laws  are  without  exception  the  loosest, 
most  unjust  and  inadequate,  and  in  every  way  the  worst 
with  which  any  civilised  nation  is  afflicted.  They  are  a 
snare  to  the  investor,  minorities  are  helpless,  they  offer  a 

17  Compare  G.  Reimann,  Germany,  World  Empire  or  World  Revolution,  1938,  p.  57  ff. ; 
Henry  R.  Seager  and  Charles  Gulick,  Jr.,  Trust  and  Corporation  Problems,  1929, 
p.  583;   Robert  A.  Brady,  Business  as  a  System  of  Power,  N.Y.  1943,  pp.  25—28; 
Minutes  of  Evidence  taken  before  Mr.  Justice  Cohen's  Committee  (Company  Law 
Amendment  Committee);    Memorandum  by  Hargreaves  Parkinson,  p.   166  ff. 

Different  terms  are  used  by  various  authors  to  describe  this  aspect  of  modern 
economic  life.  Hilferding  (Finanzkapital)  speaks  of  "  Finanzkapital."  Liefmann 
(Beteiligungs-und  Finanzierungsgesellschaften,  1907:  and  several  later  editions) 
prefers  the  term  "  Effektenkapitalismus."  George  \V.  Edwards  (op.  cit.)  uses  the 
term  "  Security  Capitalism,"  while  Berle  and  Means  (op.  cit.)  use  the  expression 
"  Corporate  System."  The  term  "  Monopolistic  Capitalism  "  is  also  much  used. 

18  Floyd  F.  Burtchett,  Corporation  Finance  (N.Y.  and  London,  1934)  p.  983. 

19  Quoted  bv  Burtchett  op.  cit.,  pp.  983—984. 
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premium  on  dishonesty  and  furnish  the  safest  and  most 
fruitful  field  to  the  criminally  disposed  exploiter  for  the 
practice  of  fraud  and  oppression  of  the  public.  Every 
safeguard  that  other  countries  have  thrown  about  their 
citizens  has  been  rejected  by  us.  From  the  birth  to  the 
death  of  the  corporation  the  system  is  utterly  wrong  and 
designedly  so." 

Burtchett  belongs  to  the  same  school  of  thought.  He 
considers  that: — 20 

"  Corporation  law  in  the  United  States  in  its  present 
state  is  probably  the  most  efficient  that  has  ever  existed, 
if  the  matter  of  efficiency  be  defeat  of  social  control  and 
frustration  of  public  protection.  Business  perversion  of 
almost  every  conceivable  variety  continues,  yet  no  public 
cry  is  raised  in  any  State  to  effect  an  improvement  in 
affairs." 

Louis  D.  Brandeis,  Judge  of  the  Supreme  Court  of  U.S.A., 
thus  expresses  his  attitude  towards  companies: — 21 

'  The  goose  that  lays  golden  eggs  has  been  considered 
a  most  valuable  possession.  But  even  more  profitable  is 
the  privilege  of  taking  the  golden  eggs  laid  by  somebody 
else's  goose.  The  investment  bankers  and  their  associates 
now  enjoy  that  privilege.  They  control  the  people  through 
the  people's  own  money." 

There  is  no  doubt  that  we  are  living  to-day  in  an  age  of 
big  combines.  The  information  supplied  by  the  investigations 
of  the  American  Temporary  National  Economic  Committee 
set  up  by  the  U.S.A.  Congress  gives  conclusive  proof  of  this. 
The  Committee's  investigations  covering  over  1,710  corpora- 
tions were  based  on  the  examination  of  balance  sheets  from 
the  end  of  1937.  The  Committee's  report  contains  the 
following  passage:— 

"  There  were  201  companies  with  assets  of  $100,000,000 

or  more.    This  small  group,  comprising  but  12  per  cent,  of 

the  total,  accounted  for  almost  80  per  cent,  of  the  combined 

assets  of  all  1,710  corporations."22 

20  Op.  cit.,  p.  983. 

81  Louis  D.  Brandeis,  Other  People's  Money  and  How  the  Bankers  use  it  (X.Y. 
1914),  p.  18.  Compare  also  the  work  of  the  English  author  Horace  B.  Samuel 
(Shareholders'  Money,  1933,  p.  14),  very  moderate  in  form  and  equally  thorough. 

22  Monograph  N.  30,  Temporary  National  Economic  Committee.  Survey  of  Share- 
holdings in  1,710  Corporations  with  Securities  listed  on  a  National  Securities 
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One  finds  a  similar  high  degree  of  concentration  of  capital 
in  corporations  in  Great  Britain  and  even  more  so  in  Germany. 
Almost  the  whole  of  German  economic  life  is  dominated  by 
a  relatively  small  number  of  combines. 

The  problems  of  the  structure  and  functions  of  the  great 
corporations  to-day  form  the  central  problem  of  company 
law  and  the  attitude  of  a  State  towards  corporations  is  likewise 
mainly  a  question  of  its  attitude  towards  those  big 
corporations. 

It  is  quite  natural,  therefore,  that  the  corporation  law  of 
various  European  countries  should,  at  the  present  time,  be 
undergoing  a  whole  series  of  reforms.  Even  Great  Britain, 
who,  on  the  whole,  is  not  very  anxious  to  introduce  new 
legislation,  was,  in  1908,  and  again  in  1928 — 29,  compelled 
to  carry  out  codifications  of  her  corporation  law.  In  June, 
1943,  there  was  set  up  the  Company  Law  Amendment 
Committee  under  the  chairmanship  of  Mr.  Justice  Cohen. 

In  France  reforms  have  been  introduced  by  several  decrees 
—August  8th,  1935,  October  30th,  1935,  and  August  31st, 
1937 — amending  the  provisions  of  the  Law  of  July  24th, 
1867.  The  changes  thus  introduced  are  of  considerable 
importance.23 

In  Germany  the  problem  of  changes  in  the  structure  of 
corporations  has  been  examined  by  a  Commission  of  Inquiry— 
the  so-called  "  Ausschuss  zur  U  ntersuchung  der  Erzeugungs-und 
Absatzbedingungen  der  deutschen  W irtschaft "  —  set  up  by 
Decree  of  April  15th,  1926.  Whilst  that  part  of  the  Com- 
mission's report  which  deals  with  company  law  does  supply 
some  interesting  information,  it  advocates  no  far-reaching 
reforms  of  company  law.  The  Commission's  researches  have 
thrown  only  very  little  light  on  those  aspects  of  corporations 
which  are  hidden  from  the  general  public.  Flechtheim, 
Haussmann  and  other  great  authorities  on  German  company 

Exchange,  p.  2.  While  not  trying  to  form  an  opinion  as  to  how  far  the  investigations 
of  the  Temporary  National  Economic  Committee  have  furnished  really  exhaustive 
material  for  the  study  of  economic  concentration  in  the  United  States,  one  would 
like  to  point  out  that  this  is  the  first  time  that  researches  of  this  kind  have  been 
conducted  on  such  an  extensive  scale,  and  the  material  collected  is,  therefore, 
of  the  greatest  value.  It  would  be  very  desirable  if  other  countries  followed  the 
example  of  the  U.S.A. 

83  Henry  Solus,  La  Reforme  du  Droit  des  Societes  par  les  Decrets-Lois  de  1935,  et 
1937  (Paris,  1938),  pp.  2  ff.,  443  ff.;  Lacour,  ed.  by  Juliot  de  la  Morandiere,  Precis 
de  Droit  Commercial  (7th  ed.,  Paris,  1938),  p.  130;  Chambaz  et  Leblond,  Precis 
des  Societes  (1937),  p.  166  ff.;  Eddy  Copper- Royer,  Le  Droit  Nouveau  des 
Obligations  d'apres  le  Decret-Loi  de  30  octobre  1935  (Paris,  1936),  p.  604  ff. 
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law  who  were  examined  by  the  Committee,  were  all  so  closely 
connected  with  the  great  German  companies  that  from  the 
outset  it  was  impossible  to  expect  from  them  any  positive 
contribution. 2  4 

In  1931  there  was  carried  out  a  partial  reform  of  certain 
provisions  of  the  German  Commercial  Code  (H.G.B.)  and 
this  was  followed  by  an  attempt  to  introduce  detailed  rules 
for  the  construction  of  balance-sheets.  The  Law  of 
January  30th,  1937,  Gesetz  ueber  Aktiengesellschafien  und 
Kommanditgesellschaften  auf  Aktien,  abrogated  the  provisions 
of  the  German  Commercial  Code  concerning  corporations  and 
replaced  them  by  new  enactments.25 

In  Switzerland  the  provisions  of  the  Code  des  Obligations 
concerning  corporations,  already  partly  altered  in  1919, 
were  seriously  modified  by  the  Law  of  December  18th, 
1936.26 

In  Poland  the  Law  of  March  22nd,  1928,  carried  out  the 
codification  of  Company  Law,  thus  abrogating  the  different 
systems  inherited  from  the  partitioning  Powers,  up  till  then 
existing  in  different  parts  of  the  country.  The  law  was 
further  amended  in  1930.  New  provisions  concerning 
corporations  and  limited  liability  companies  were  introduced 
in  the  Code  of  Commerce  of  June  27th,  1934.  In  addition, 
important  provisions  concerning  balance-sheets  of  corporations 
were  contained  in  the  decrees  of  October  27th,  1933  (N.  84 
of  the  Journal  of  Laws  of  the  Polish  Republic),  and  of 
April  20th,  1934  (N.  37  of  the  Journal  of  Laws  of  the  Polish 
Republic). 

24  A  good  review  of  the  activities  of  the  Commission  is  given  in  the  work  of  Professor 
Richard  Passow,   Der  Strukturwandel  der  Aktiengesellschaften  im    Lichte    der 
Wirtschaftsenquete  (Jena,  1930),  p.  6  ff.    The  conservatism  of  the  German  lawyers 
had  yet  another  aspect.    When,  in  1926,  at  the  Conference  of  the  German  Lawyers 
at  Cologne  was  discussed  the  question,  "  Should  an  attempt  be  made  in  the  future 
reform  of  company  law  to  draw  nearer  to  the  essential  principles  of  the  Anglo- 
American  law  ?  "  the  atmosphere  was  decidedly  unfriendly  to  any  positive  efforts 
in  this  direction.     A  well-known  German  lawyer,  Hachenburg,  dealing  with  this 
question  in  1934,  wrote:    "  In  the  meantime  it  became  clear  that  no  one  wanted 
to  hear  of  any  far-reaching  reception  of  the  principles  of  foreign  company  law. 
The  foundations  of  the  German  system  must  not  be  tampered  with;  national  feeling 
was  opposed  to  the  possibility  of  Germany  becoming  an  American  '  dependency  ' 
in  the  sphere  of  company  law.     (Dueringer-Hachenburg,  Das  Handelgesetzbuch, 
Vol.  II,  Pt.  I,  3rd  ed.,  1934,  p.  26.) 

25  Compare  Schlegelberger,  Quassowski  and  others,  Aktiengesetz  vom  30  Januar,  1937 
(Berlin,  1937),  p.  102  ff. 

86  It  is  of  interest  to  mention  that  Switzerland,  following  the  example  of  France  ( 1 925) 
decided  to  introduce  the  institution  of  limited  liability  companies,  previously 
unknown  to  Swiss  law.  One  of  the  reasons  for  the  introduction  of  this  new 
institution  was  the  desire  to  facilitate  the  formation  of  cartels.  (Wieland,  op.  cit., 
pp.  279-280.)  It  is,  of  course,  well  known,  that  limited  liability  companies  play 
an  extremely  important  role  in  the  organisation  of  cartels. 
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Finally,  the  law  of  June  30th,  1939,  introduced  regulations 
concerning  the  issuing  of  bonds.  This  law,  being  the  last 
of  a  series  of  new  enactments  or  reforms  dealing  with  this 
problem  in  various  countries,  utilised  the  experience  gained 
under  the  regime  of  those  various  laws.  It  certainly  forms 
a  very  interesting  experiment  in  legislation,  which  has 
unfortunately,  owing  to  the  outbreak  of  the  war,  escaped  the 
notice  of  foreign  students. 

II. 

During  the  last  few  decades  there  has  taken  place  a  general 
process  of  transformation  in  the  structure  of  corporations. 
It  has  been  most  noticeable  in  the  U.S.A.,  in  Great  Britain 
and  in  Germany,  but  it  can  also  be  found  in  countries  less 
developed  economically.  The  general  trend  of  development 
has  been  everywhere  the  same.  The  chief  features  of  these 
new  tendencies  in  the  development  of  corporations  are:— 

(1)  The    appearance    of    new    methods    for    controlling 

corporations  by  groups  of  shareholders; 

(2)  The  growth  of  mutual  interdependence  of  corporations 

due  to  poly-corporate  expansion. 

In  the  introduction  to  his  book  on  company  law,  Wieland 
writes : — 

'  The  tendency  towards  combining  of  corporations  and 
other  tendencies  working  in  the  same  direction,  like  the 
influence  of  banks,  had  resulted  in  a  state  of  things  where 
a  small  number  of  big  shareholders  through  acquisition  of 
an  amount  of  shares  sufficient  to  secure  majority  and  with 
the  help  of  their  nominated  and  obedient  managing 
bodies,  have  achieved  an  unassailable  position  and  often 
in  a  ruthless  manner  sacrifice  to  the  interests  of  their  own 
group  the  interests  of  the  remaining  shareholders  and  of 
the  company  itself,  while  the  majority  of  shareholders  who 
have  acquired  shares  for  purposes  of  lucrative  investment 
or  for  speculation  are  reduced  to  a  position  of  total 
insignificance." 2  7 

The  reduction  of  the  small  shareholders  to  a  position,  at 
best,  of  mere  recipients  of  dividends,  is  a  characteristic 
feature  of  the  internal  organisation  of  the  majority  of  modern 

27  Op.  cit.,  p.  9. 
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companies.  Corporations  are  ruled  by  small  groups  of 
shareholders  while  the  enormous  majority  of  unorganised 
shareholders,  though  formally  in  a  position  to  control  the 
company,  are  in  practice  totally  unable  to  exercise  any 
control  whatsoever  over  the  conduct  of  the  business. 

Hargreaves  Parkinson  who,  as  editor  of  an  important 
financial  newspaper,  is  very  well  informed  in  these  matters, 
states  in  his  extremely  interesting  memorandum  submitted 
to  Mr.  Justice  Cohen's  Committee:— 

"  Most  city  editors  would  agree  that  the  greatest 
problems  of  the  present  days,  in  their  field,  derive  funda- 
mentally from  the  degeneration  of  the  shareholder  from  a 
controlling  proprietor  to  a  mere  dividend  recipient."28 

As  to  the  state  of  affairs  in  the  United  States  of  America, 
one  would  like  to  quote  the  following  opinion  of  an  American 
author,  Prof.  T.  M.  Wormser:— 29 

'  The  growing  tendency  to  corporate  control  by  a  small 
group  which  in  turn  often  is  controlled  by  one  man,  has 
given  rise  to  reign  of  corporate  oligarchy.  The  many 
have  been  drowned  out  by  the  few.  The  shareholders 
have  become  an  empty  cypher." 

The  same  author  writes  further: — 30 

'  The  tendency  inherent  in  the  proxy  system  is  to  cause 
primacy  and  control  to  pass  to  two  or  three  potent 
financiers  who  often  times  yield  to  temptation  to  apply 
manners  analogous  to  those  of  racketeers.  .  .  .  Too  often 
these  leaders  have  a  feeling  that  the  company  '  belongs  to 
me,  you  know,'  no  matter  how  widely  the  stock  is  owned 
and  distributed." 

In  the  majority  of  companies  the  shares,  except  for  certain 
large  blocks,  are  in  general  extremely  widely  distributed,  the 
number  of  shareholders  running  into  thousands,  tens  or  even 
hundreds  of  thousands.  The  great  majority  are,  of  course, 
very  small  shareholders.31 

28  Companies  Act,   1929.     Minutes  of  Evidence  taken   before  the  Company   Law 
Amendment  Committee,  p.  166. 

29  T.  M.  Wormser,  Frankenstein  Incorporated  (McGraw-Hill,  1931),  p.  63. 
10  Op.  cit.,  p.  158. 

31  Parkinson  (Scientific  Investment,  p.  4  ff.)  gives  very  interesting  statistics  proving 
the  wide  dispersal  of  shares:  e.g.,  there  are  about  125,000  holders  of  shares  in  the 
Imperial  Chemical  Industries,  and  about  200,000  holders  of  shares  of  Unilever. 
Reliable  figures  for  the  U.S.A.  are  provided  by  the  Monograph  29  of  the  Temporary 
National  Economic  Committee  under  the  title,  "  The  Distribution  of  Ownership 
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It  can  easily  be  seen  that  in  most  cases  those  numerous 
holders  can  only  with  greatest  difficulty  get  together  to 
exchange  views  and  adopt  a  common  policy  and  that  this 
is  often  even  wholly  impossible.  The  great  majority  of 
shareholders  are  utterly  helpless  when  faced  with  the  com- 
plicated problems  involved  in  the  activities  of  their  companies ; 
they  do  not  understand  reports  or  balance-sheets,  they  do 
not  know  when  and  how  to  vote,  and,  as  a  result,  are  at  the 
mercy  of  the  boards  of  directors  who,  as  one  well  knows,  in 
the  great  majority  of  cases  are  preoccupied  with  guarding 
the  interests  of  those  big  shareholders  who  in  practice  control 
the  company. 

The  consequences  of  this  wide  diffusion  of  capital- 
ownership  are  best  revealed  by  Parkinson: — 32 

"  (1)  The    wide    geographical    separation    of    individual 

shareholders. 
"  (2)  A  physical  impossibility  of  bringing  the   whole  or 

majority  of  shareholders  in  even  a  medium-sized 

company  together  in  one  place. 
"  (3)  The  difficulty  of  creating  and  maintaining  a  corporate 

spirit  among  proprietors. 
"  (4)  The    concentration    in    company    management    of 

functions     which     are     properly     those     of     the 

proprietors." 

Henry  E.  Hoagland,  another  eminent  authority  on  corpora- 
tions, thinking  mainly  of  American  corporations  says: — 33 

;<  In  practice  share  rights  of  stockholders  most  often 
exercised  are  represented  by  a  passive  acceptance  of 
dividends  or  the  common  use  of  the  right  to  dispose  of 
stock.  As  a  rule  stockholders  do  not  attend  meetings.  .  .  . 
Seldom  do  they  ask  to  inspect  corporate  books.  And 
almost  never  do  they  invoke  the  aid  of  the  Courts  to 
protect  their  interests.  ...  If  he  becomes  dissatisfied  with 
the  conduct  of  his  corporation's  affairs  he  resorts  to  his 
right  to  dispose  of  his  holding  so  that  someone  else  may 
do  the  worrying." 

in  the  200  largest  Non-Financial  Corporations":  e.g.,  American  Telegraph  and 
Telephone  Co.  had  641,308  shareholders.  (Op.  cit.,  p.  27.)  Compare  also  A.  Berle,  Jr. 
and  Gardiner  C.  Means,  The  Modern  Corporation  and  Private  Property  (N.Y., 
1940),  pp.  47—68. 

32  Op.  cit.,  pp.  166—167. 

33  Op.  cit.,  2nd  ed.  1933,  p.  26  ff. 
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The  situation  in  Germany  is  well  discussed  by  Prof.  Dr. 
Rudolf  Mueller-Erzbach,  who  says: — 34 

"  In  the  same  way,  especially  in  great  companies  with 
organised  groups  of  shareholders  owning  large  blocks  of 
shares,  the  general  meeting  is  reduced  to  a  farce.  Every- 
thing is  arranged  beforehand  by  the  big  shareholders 
represented  on  the  Aufsichtsrat  (Advisory  Council)  and  the 
elections  which  must  take  place  at  the  general  meeting 
become  an  empty  formality.  .  .  .  The  fate  of  the 
enterprise  is  decided  by  the  majority  block  not  by  the 
majority  of  shareholders." 

One  sees  then  that  the  position  of  small  shareholders  is 
everywhere  similar  and  that  the  views  on  this  subject  of 
authorities  on  company  law  in  different  countries,  are 
likewise  in  agreement. 

Turn  now  to  the  position  of  the  big  shareholders  in  the 
modern  corporation. 

This  problem  is  closely  connected  with  the  problem  of  the 
so-called  "  control,"  i.e.,  with  the  problem  of  determining 
who  in  fact  directs  the  activities  of  a  corporation. 

As  to  the  actual  term  "  control  "  it  must  be  made  clear 
that  it  cannot  be  regarded  simply  as  an  expression  of  a 
purely  legal  relationship.  One  may  quote  here  a  definition 
derived  from  an  American  work: — 35 

'  The  term  is  used  ...  to  indicate  the  power  of 
determining  the  broad  policies  guiding  a  corporation  and 
not  to  describe  the  actual  influence  on  day  to  day  affairs 
of  an  enterprise.  Existence  or  absence  of  control  by  a 
certain  group  of  persons  is,  therefore,  a  question  of  fact. 
The  legal  prerogatives  of  officers,  directors  and  shareholders 
may  have  very  little  to  do  with  the  location  of  such  control. 
It  may  not  be  dependent,  moreover,  on  the  ownership  of 
a  certain  amount  of  stock,  such  as  the  absolute  majority 
of  all  voting  stock." 

Later  on  various  forms  of  control  will  be  dealt  with  and 
the  work  of  A.  A.  Berle.  Jr.,  and  Gardiner  C.  Means  discussed, 3  6 
as  it  is  undoubtedly  one  of  the  most  important  works  on 

«  Deutches  Handelsrecht  (2  ed.  1928),  p.  284  ff.    Compare  also  Passow,  Die  Aktien. 

gesellschaft  (2  ed.  1922),  p.  329. 

35  Temporary  National  Economic  Committee,  Monograph  No.  29,  p.  99  S. 
»«  Op.  cit.,  p.  69  ff. 
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corporations.      The   views   of  the   authors   have   for   their 

starting-point  the  following  statement:— 

"  As  the  ownership  of  corporate  wealth  has  become  more 
widely  dispersed,  ownership  of  that  wealth  and  control  over 
it  have  come  to  be  less  and  less  in  the  same  hands.  Under 
the  corporate  system  control  over  industrial  wealth  can 
be  and  is  being  exercised  with  a  minimum  of  ownership 
interest — conceivably  it  can  be  exercised  without  any  such 
interest.  Ownership  of  wealth  without  appreciable  control 
and  control  of  wealth  without  appreciable  ownership  appear 
to  be  the  logical  outcome  of  corporate  development." 

This  leads  the  authors  to  draw  the  following  conclusion  :— 
'  This   separation   of  function   forces   us   to   recognise 
'  control '  as  something  apart  from  ownership  on  the  one 
hand,  and  from  management  on  the  other." 

For  the  moment  the  views  only  of  Berle  and  Means  will 
be  quoted  without  considering  how  far  they  can  be  accepted. 

Using  the  above-mentioned  criterion  as  their  starting  point, 
the  authors  proceed  to  establish  the  principles  on  which  to 
base  their  classification  of  types  of  control:— 

"  When  control  is  thus  denned  a  world  of  kinds  and 
conditions  of  control — situations  can  be  found — forms 
derived  wholly  or  in  part  from  ownership,  forms  which 
depend  on  legal  devices,  and  forms  which  are  extra-legal 
in  character." 

On  those  general  principles  is  based  the  system  of  classifica- 
tion of  the  authors ;  they  recognise  five  main  types  of  control, 
insisting,  however,  that  "  No  sharp  dividing  line  separates 
type  from  type." 

The  classification  is  as  follows:— 

(1)  Control  through  almost  complete  ownership. 

(2)  Majority  control. 

(3)  Control   through   a   legal   device   without   majority 

ownership. 

(4)  Minority  control,  and 

(5)  Management  control.37 

37  In  his  later  work,  New  Directions  in  the  New  World  (1940),  p.  83,  Berle  attempts 
a  still  more  detailed  classification: — 
Ownership. 

Joint  ownership  with  others. 
Ownership  of  voting  stock. 
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Much  more  practical  seems  to  be  the  classification  adopted 
by  the  Temporary  National  Economic  Committee,  which, 
in  Monograph  29,  like  Berle  and  Means,  investigated  the 
distribution,  the  number  and  the  value  of  shareholdings  and 
the  forms  of  control  in  the  200  largest  non-financial 
corporations.38  The  Committee  distinguishes  two  principal 
types  of  control,  i.e.  the  majority  and  the  minority  control. 
The  minority  control  is  again  subdivided  into:— 

(a)  Control      through      "  predominant      minority,"       i.e. 

30 — 50  per  cent,  of  the  voting  stock : 

(b)  Control    through    "  substantial    minority "    holdings, 

i.e.   between   10   and   30   per   cent,   of    the    stock 
outstanding;  and 

(c)  Control  through   "  small  minority "   holdings   of  less 

than  10  per  cent. 

It  is  evident  that  the  Committee  did  not  think  it  necessary 
to  adopt  in  its  classification  the  third  special  type  of  manage- 
ment control,  but  it  showed  that  it  was  inclined  nevertheless 
to  admit  the  possibility  of  existence  of  such  a  type  of  control 
in  stating  that  out  of  200  corporations  examined  by  it  60 
did  not  have  "  a  visible  centre  of  ownership,"  though  as  the 
Committee  rightly  points  out  "  this  does  not  mean,  however, 
that  an  actual  centre  of  control  was  lacking,  but  only  indicates 
that  a  study  of  the  200  largest  world  holdings  failed  to  disclose 
such  a  centre." 

The  Committee  further  pointed  out  that  "  in  many  of  these 
corporations  the  chief  officers,  though  owning  a  little  stock, 
may  well  have  been  in  a  position  of  control  relying  largely 
on  the  power  of  the  proxy  machinery."39 

The  first  two  types  of  control  do  not  demand  any  furthei 
explanation.  The  third  type,  the  control  through  a  legal 
device  without  majority  ownership,  can  be  achieved  in 
different  ways.  The  most  commonly  encountered  device  is  a 

Ownership  of  controlling  voting  minority. 

Ownership  of  a  special  class  of  stock,  over-weighted  as  to  vote. 

Pyramided  holding  corporations. 

Interlocking  directorates. 

Interlocking  marketing  agreements. 

Unity  of  financial  group  control. 

Control  through  short  term  credit. 

Control  through  patent  licences  and  price  restrictions. 

Control  through  being  a  principal  customer. 

Control  through  monopoly  of  a  necessary  raw  material. 
38  Op.cit.,  p.  103  ff. 
3»  Op.cit.,  p.  103. 
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system  of  holdings,  or  to  employ  a  term  much  used  in  U.S.A., 
"the  pyramiding  system".  Under  this  system  a  company 
with  a  relatively  small  capital  can  gain  control  over  a  large 
number  of  other  companies  by  acquiring  majority  interests 
in  them  while  they  in  turn  have  themselves  majority  interests 
in  numerous  other  companies.40 

Bonbright   and   Means,    in   their  above-quoted    work   on 
holding  companies,  say: — 41 

'  The  public  significance  of  the  holding  company,  as 
distinct  from  the  simple  business  corporation  is  twofold. 
In  the  first  place,  the  holding  company  is  the  most  effective 
device  that  has  ever  been  invented  for  combining  under  a 
single  control  and  management  the  properties  of  two  or 
more  hitherto  independent  corporations.  It  has,  therefore, 
made  possible  the  development  of  giant  systems  of  business 
enterprise  at  a  pace  far  more  rapid  than  would  have  been 
possible  by  any  other  method  of  concentration.  .  .  . 
There  is  a  second  aspect  of  the  holding  company  ...  we 
refer  to  the  fact,  that  the  holding  company,  perhaps  more 
than  any  other  legal  device  is  being  used  by  business 
men  as  a  means  of  avoiding  social  control.  ...  It  may, 
therefore,  fairly  be  said  that  the  holding  company  has 
become  the  greatest  of  the  modern  devices  by  which 
business  enterprises  may  escape  the  various  forms  of  social 
control  that  have  been  developed,  wisely  or  unwisely,  as 
a  means  of  limiting  the  vast  power  of  the  great  captains 
of  industry." 

40  In  Arthur  Curti's  work  (Aktiengesellschaft  und  Holdinggesellschaft  in  der  Schweiz, 
Berlin,  1930,  p.  227)  one  finds  a  clear  and  instructive  example  of  pyramiding.    If 
one   substitutes   English  currency  for  francs,  one  obtains  the  following  figures: 
Holding  A  possesses  a  capital  of  £452,000,  and  by  means  of  shares  controls  holding  6 
with  a  capital  of  £902,000.    In  turn,  holding  B  controls  holdings  C  (capital  £801,000) 
and  D  (capital  £1,001,000).    Holding  C  possesses  a  majority  of  shares  in  companies 
E  with  a  capital  of  £1,000,000  and  F  (capital  £600,000),  while  holding  D  controls 
by  means  of  a  majority  of  shares,  companies  G  (£800,000)  and  H  (£1,200,000). 
As  a  result,  a  holding  company  with  a  capital  of  £452,000  controls  seven  companies 
with  a  joint  capital  of  £6,340,000.    In  fact,  if  the  shares  of  companies  B,  C,  D,  E, 
F,  G  and  H  are  dispersed,  it  is  not  even  necessary  to  possess  the  majority  of  their 
shares,  for,  owing  to  the  indifference  of  the  small  shareholders,  it  would  be  enough 
to  own  30  per  cent,  or  even  less  to  achieve  real  control.    This  is  especially  true 
in  cases  where  one  has  also  to  take  into  account  preferred   shares,  non-voting 
shares,  &c. 

Interesting  examples  of  such  pyramiding  are  given  in  the  following  works: 
Berle  and  Means  (op.  cit.,  pp.  72 — 75);  Henry  E.  Hoagland  (op.  cit.,  pp.  410 — til); 
Burtchett  (op.  cit.,  p.  788  ff.).  Compare  also  James  C.  Bonbright  and  Gardiner  C. 
Means  (The  Holding  Company,  McGraw-Hill,  N.Y.  1932,  pp.  79—82,  129,  261,  265). 

1 i  Op.  cit.,  p.  47. 

B.  13 
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The  existence  under  different  legal  systems  and  varying 
with  them  of  different  kinds  of  shares,  forms  another  important 
device ;  thus  there  exist  shares  without  voting  power,  making 
indirectly  the  ordinary  shares  into  a  privileged  type,  and 
shares  with  plural  voting  power,  which  facilitate  in  an 
extremely  simple  way  the  achievement  of  a  dominant  position 
in  companies.42 

In  this  way  modern  corporation  law  has  overcome  the  old 
principle,  a  capital  egal  vote  egal. 

Plural  voting  shares  became  especially  common  during  the 
war  of  1914 — 1918  and  in  the  post-war  period.  Concerning 
the  reasons  for  this  development  in  Germany,  France  and 
Italy,  it  is  interesting  to  quote  Wieland: — 43 

"...  during  the  war  and  the  post-war  period  plural 
voting  shares  spontaneously  appeared  in  large  numbers ,. 
under  the  influence  of  the  same  causes,  in  different  countries 
(especially  in  Germany,  France  and  Italy).  Their  real  or 
alleged  purpose  was  originally  to  protect  the  companies 
from  being  overwhelmed  by  other  capitalist  groups  or  by 
foreign  capital.  In  most  cases,  however,  the  issue  of  such 
shares  was  found  to  constitute  a  most  efficacious  method 
of  assuring,  at  the  cost  of  very  small  sacrifices,  control 
over  the  company  to  a  minority  (banks  or  syndicates  of 
banks)  ..." 

Concerning  the  state  of  affairs  in  Great  Britain  one  has 
the  opinion  of  Parkinson: — 44 

"  The  non-voting  preference  share  under  British  Company 
Law,  as  it  now  stands,  is  in  fact,  an  ingenious  instrument 
by  means  of  which  a  company  can  obtain  public  capital 
and  retain  an  essentially  private  control." 

42  Hoagland,  op.  cit.,  pp.  58  ft.,  79  ff.;  Palmer's  Company  Precedents,  Part  I. 
(15th  ed.,  1938),  pp.  654,  655,  773,  534;  H.  Schneider,  Die  Aktie  nach  Englischem, 
Amerikanischem  und  Franzoeschichem  Recht  (Marburg  a.d.L.,  1930),  pp  30 — 31,. 
52 — 53,  75;  Prof.  Dr.  H.  Trumpler,  Das  Bilanz-und  Steuerrecht  der  Aktiengesell- 
schaft  nach  Engischem  Recht  mit  einem  Abriss  des  Englischen  Gesellschaftsrechts 
(1939),  pp.  28 — 29;  Sir  Francis  Gore-Browne,  Handbook  on  the  Formation, 
Management  and  Winding  Up  of  Joint  Stock  Companies  (39th  ed.,  1936),  pp.  38, 
431;  Heinrich  Friedlaender,  Konzernrecht  (1927),  pp.  305—317;  I.  Tchernoff, 
Ententes Economiques  et  Financieres  (Paris,  1933),  pp.  502 — 503,  508 — 514;  Georg 
M.  Hamburger,  op.  cit.,  p.  133;  Wieland,  op.  cit.,  pp.  233—242;  G.  Chambaz  et 
Jean  Leblond,  Precis  des  Societes,  (Paris,  1935),  pp.  388—402;  Bondi,  op.  cit.,. 
pp.  185—198. 

«3  Op.  cit.,  pp.  234— 235. 

44  H.  Parkinton,  Scientific  Investment  (3rd  ed.,  1938),  p.  35. 
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In  the  memoranda  of  association  of  certain  English 
companies,  founders'  shares  are  given  special  voting  power 
and  their  holders  are  given  a  right  to  appoint  a  director. 
Similar  voting  privileges  can  likewise  be  attached  to 
management  shares  and  deferred  shares. 

Different  types  of  shares,  differing  in  their  voting  power, 
have  also  been  introduced,  for  similar  purposes,  in  the  U.S.A. 
Preferred  shares  are  very  often  limited  in  their  voting  rights 
and  one  also  meets  with  the  so-called  Classified  Common  Stock 
without  voting  rights,  also  known  as  "  Class  A  non- voting". 
Burtchett's  comments  are: — 45 

"  In  some  corporations  minority  interests  are  desirous  of 
keeping  their  control  and  do  not  want  to  jeopardise  that 
control.  Several  methods  of  assuring  such  ironclad  and 
permanent  control  have  appeared  from  time  to  time.  One 
method  is  to  provide  that  only  shareholders  with  a  minimum 
number  of  snares  may  vote,  thus  automatically  eliminating 
the  voice  of  the  small-holders.  Another  scheme  is  to  limit 
the  voting  power  to  a  number  of  the  largest  shareholders, 
say,  the  200  having  the  largest  number  of  shares.  Still 
another  system  of  ensuring  control  by  a  limited  few  is  that 
of  requiring  that  a  large  percentage  of  all  stock  be  voted 
in  order  to  elect  new  directors." 

In  Germany  plural  voting  shares  became  common  during 
the  first  World  War  and  in  the  period  immediately  following. 
The  issue  of  such  shares  was  possible  under  Art.  252  of  the 
German  Commercial  Code  (HGB)  which  provides: — 

"  Should  several  types  of  shares  be  issued  by  a  company, 

the  articles  of  association  might  concede  to  one  type  of 

shares  a  greater  voting  power  than  that  conceded  to  other 

types." 

As  is  well  known,  it  has  been  the  common  opinion  of  all 
the  leading  German  authorities  that  plural  voting  shares  were 
introduced  in  order  to  prevent  foreign  capital,  through 
purchase  of  shares,  from  attaining  a  dominant  position  in 
German  economic  life.  In  fact,  however,  plural  voting  shares 
became  a  weapon  in  the  hands  of  the  more  powerful  share- 
holders enabling  them  to  eliminate  altogether  the  influence 

45  Op.cit.,p.69.  Comp.  also  pp.  931,932.  Cf.  also  Arthur  Stone  Dewing,  The  Financial 
Policy  of  Corporations  (4th  ed.,  Vol.  I,  N.Y.,  1942),  p.  163;  Elvin  F.  Donaldson, 
Business  Organization  and  Procedure  (McGraw-Hill,  N.Y.,  1938),  p.  238. 
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of  the  small  shareholders  and  to  establish  a  dictatorship  over 
the  company.  Passow  who,  like  Horrwitz,  Brodmann  and 
Bondi,  belongs  to  the  small  group  of  German  authors 
definitely  hostile  to  the  plural  voting  system,  says: — 46 

"  Plural  voting  shares  are  usually  held  by  the  chief 
shareholders,  by  older  shareholders  or  their  families,  by 
members  of  the  advisory  council  or  of  the  board  of  directors, 
by  companies  forming  part  of  the  same  combine,  by  banks 
connected  with  the  company,  by  trustees,  etc." 

On  the  other  hand,  Max  Hachenburg,  one  of  the  most 
zealous  defenders  of  the  plural  voting  system,  maintained 
that  "  cases  of  abuse  of  plural  voting  shares  were  almost 
unknown "  and  that  the  hostile  attitude  towards  them, 
prevalent  in  certain  circles,  was  due  to  specific  causes. 

'  The  hostile  reaction  towards  plural  voting  shares  arose 
not  so  much  because  of  actual  abuses  having  occurred  in 
practice  as  rather  because  of  the  theoretical  possibility  of 
such  abuses.  It  was  the  outcome  of  a  mood.  To  increase 
the  independence  of  the  management  was  to  go  against  the 
principles  of  democracy.  Those  principles  were  to  be 
observed  also  in  the  sphere  of  company  law.  Political 
developments  influenced  purely  economic  processes."47 

The  starting  point  for  the  reform  of  German  Company  Law, 
carried  out  by  the  Law  of  September  19th,  1931,  was  the 
financial  scandals  in  which  several  companies  were  involved, 
especially  the  "  affair "  of  the  great  Insurance  Company, 
Frankfurter  Allgemeine  Versicherungs  A.G.  (Favag)  of 
Frankfort.48 

46  Passow,  op.  cit.,  p.  342.    Horrwitz  warmly  defended  his  point  of  view  at  the  meeting 
of  the  34th  Congress  of  the  German  Lawyers,  but  he  was  overruled.    Brodmann, 
a  Supreme  Court  judge  and  author  of  a  well-known  commentary  on  German 
company  law,  speaking  of  the  plural  voting  system,  wrote:    "  These  devices  came 
upon  us  as  thieves  by  night  "  (quoted  in  Bondi,  op.  cit.,  p.  187).     Bondi  (ibid.) 
writes:    "  In  practice,  the  chief  result  of  the  introduction  of  plural  voting  shares 
was    therefore  ...  to    strengthen    the    power    of   the    management  .  .  .  What 
originally  had,  in   particular  cases,   been  perhaps  really  founded  on  necessity, 
became  a  pretext  for  abuses  which  had  shaken  to  their  foundations  the  healthy 
principles  of  German  company  law." 

47  Dueringer-Hachenburg,   Das   Handelsgesetzbuch  Kommentar,   Vol.  Ill,   Part   I 
(3rd  ed.,  1934),  p.  17. 

48  There  are  numerous  works  dealing  with  these  financial  scandals.    A  short  review 
of  the  recent  financial  scandals  can  be  found  in  the  work  of  Dr.  Hellmut  Gottschalk, 
Die  Lehren  aus  den  Aktienskandalen  der  Nachkriegszeit.     Mit  einem  Vorwort 
von  Prof.  Dr.  H.  Beckerath  (1934).    Besides  Favag,  the  author  deals  with  Schul- 
theiss-Patzenhofer,  Rudolf  Karstadt  A.G.,  Nordwolle,  Linoleumtrust,  Ivar  Kreuger, 
Insull,  &c.    Comp.  also  Horace  B.  Samuel,  Shareholders'  Money  (London,  1933). 
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Albert  Pinner,  in  his  commentary  on  the  reforms  of  1931 
writes: — 49 

"  At  the  outset  the  discussion  turned  mainly  round  the 
question  of  the  so-called  falsification  of  the  will  of  the 
majority.  It  was  recognised  that  corporations  belonged  to 
the  majority  of  the  shareholders  and  it  was  desired  that 
the  will  of  the  majority  should  really  find  proper  expression 
and  that  the  interests  of  the  minority,  specially  of  the 
small  shareholders,  should  not  suffer  damage  at  the  hands 
of  the  majority.  Demands  were  made  for  the  abolition  or 
the  reform  of  preferred  shares,  of  managers'  shares,  of 
dummies,  of  the  voting  of  banks  on  the  basis  of  deposited 
shares  and  for  the  protection  of  the  minorities  against 
abuses  committed  by  the  majorities." 

The  Company  Law  of  1937,  Aktiengesetz  vom  30  Januar 
1937,  retained  plural  voting  shares.  It  is  true  that  according 
to  para.  12  "  plural  voting  shares  are  inadmissible  "  but 
such  shares,  according  to  the  same  law,  can  be  issued  if 
previous  government  permission  has  been  obtained.  The 
clause  in  question  reads  as  follows:— 

'  The  Minister  of  National  Economy  can,  in  agreement 
with  the  Minister  of  Justice  and  the  other  ministers 
concerned,  allow  exceptions  if  the  interest  of  the  company 
or  the  general  economic  interests  of  the  country  should 
require  this." 

The  same  decree,  under  the  obvious  influence  of  the 
American  practice,  introduced  non- voting  shares  (para.  12).50 

In  France  the  plural  voting  system  had  many  adversaries, 
but  all  attempts  to  prohibit  it  by  law  for  a  long  time  met 
with  little  success.  There  were  doubts  as  to  whether  the  plural 
voting  system  was  altogether  in  agreement  with  the  principles 
of  French  law.  The  defenders  of  plural  voting  shares  invoked 
the  support  of  Art.  34  of  Code  de  Commerce,  Clause  3  of  which 
reads  as  follows:— 

"  Preferred  shares  and  other  shares  have  equal  voting 
rights  at  general  meetings,  unless  there  are  provisions  to 
the  contrary  in  the  Articles  of  Association." 

49  Dr.    Albert    Pinner,    Aktiennowelle    und    Bankenaufsicht,    Verordnung    vom    19 
September,  1931,  pp.  7—8. 

50  Schlegelberger-Quaseowski,   Aktiengesetz   vom    30   Januar    1937    (Berlin,    1937), 
pp.  138—141. 
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When,  however,  the  provisions  of  Art.  34  of  Code  de 
Commerce  and  of  Arts.  27  and  31  of  the  Law  of  July  24th, 
1867,  "  Sur  les  societes "  were  modified  by  the  Law  of 
November  22nd,  1913,  the  view  began  partly  to  prevail  that 
plural  voting  shares  were  contrary  to  the  law. 

A  motion  by  M.  Lesache,  a  member  of  the  French  Chamber 
of  Deputies,  to  abolish  them  was,  however,  rejected  by  the 
Chamber  in  1925.  Their  issue  was  eventually  prohibited  by 
Art.  6  of  the  Law  of  April  26th,  1930.  This  Article  reads 
as  follows:— 

'  The  issue  of  plural  voting  shares,  that  is  of  shares 
having,  at  the  general  meetings,  greater  voting  power  in 
proportion  to  the  company's  capital  they  represent,  than 
have  other  shares  [representing  the  same  amount  of  capital] 
is  forbidden  as  from  the  day  of  the  promulgation  of  the 
present  Decree." 

The  question  of  plural  voting  shares  was  ultimately  settled 
by  the  Law  of  November  13th,  1933,  supplemented  afterwards 
by  the  Decree  of  October  30th,  1935.  Clauses  1  and  2  of 
Art.  1  read  as  follows:— 

'  The  voting  power  attached  to  shares  must  be  strictly 
proportioned  to  the  amount  of  subscribed  capital  they 
represent  respectively,  without  prejudice,  however,  to  the 
restrictions  imposed  by  Arts.  27  and  31  of  the  Law  of 
July  24th,  1867,  on  the  number  of  votes  to  which  a  single 
shareholder  is  entitled." 

The  principle  of  "  a  capital  egal — vote  egal "  was  not, 
however,  fully  carried  out,  since  Clause  2  of  Art.  1  and 
Art.  6  of  the  Law  of  November  13th,  1933,  allow  exceptions. 

In  Switzerland,  plural  voting  shares  were  possible  in  one 
way  or  another  under  the  regime  of  the  old  unreformed 
Code  des  Obligations.  It  is  true  that  the  project  of  reform  of 
1928  provided,  in  Art.  692,  for  their  abolition,  but  this 
proposal  was  rejected  in  February,  1929.  The  issue  of  plural 
voting  shares  is  permitted  by  Arts.  627,  692  and  693  of  the 
new  Code  des  Obligations. 

Polish  Company  Law,  very  progressive  in  many  ways,  and 
aiming  fundamentally  at  the  protection  of  democratic 
principles  in  the  sphere  of  company  law  did,  indeed,  permit, 
thus  following  an  earlier  decree  of  1928,  the  issue  of  plural 
voting  shares  (Code  of  Commerce  of  1934,  Art.  357.  para.  2, 
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and  Art.  358).  limiting  however  to  fiw  th  --r  of  vote* 

that  could  be  attached  to  any  single  share. 

Among   the   more   important    ena<  *bo  be 

mentioned  the  Dutch  Law  of  1928,  entin-ly  prohibiting  th* 
issue  of  plural  voting  shares. 

Another  powerful  device  helping  to  organise  a  compact 
group  of  shareholders  is  the  so-called  "votmu  trust" 
"  voting  trust  "  is  created  by  an  agreement  betwe»- 
holders  to  vote  in  the  same  way,  or  to  transfer  t!  rig 

rights  to  so-called  trustees,  or  not  to  dispose  •  *har«§ 

during  a  certain  period.  The  legality  of  swh  agreement*  ha* 
in  recent  times  been  recognised  by  the  Courts  of  various 
countries.  Gushing  writes:  —  *l 

"  Voting  trust  makes  impossible  any  disturbing  attempt* 

at  interference  by  minority  stockholders." 
This  is  also  the  view  of  Leavitt  who,  however,  is  Car  from 
imitating  the  apologetic  attitude  of  Cushing.    He  write*  :- 
"  In  the  case  against  voting  trusts,  the  mightu 


factor  is  minority  control.     That  the  vo 


involve  such  control  over  a  corporation   in 

the  trustees  seldom  own  more  than  a  small  fracti 

voting  stock,  is  undeniable." 

The  author  reaches  the  conclusion  that:- 

"  Voting  trusts  are  not  innocuous.    They  tak«> 
stockholder   his   last   remnants   of  power-powei 
might    act    as    a    check    on    an    otherwise    unre 
management." 

The   undesirable   consequences  of  unlimited  freedfl 

l     «> 


create  voting  trusts,  existing  in  U.S.A.,  brought ,1 
problem  of  the  necessity  of  introducing  restriction*. 
though  an  insufficient  step  in  this  direct 


cover,  however,  only  cases  of 


. Tchernoff, 


68  Op.  cit.,  p.  166. 
53  Op.  cit.,  p.  171. 


200  CERTAIN   ASPECTS   OF   MODERN   CORPORATIONS 

most    objectionable   voting   trusts   remain    unregulated   by 
Federal  Law." 

Mention  must  also  be  made  that  by  Sect.  12  (b)  and  (c)  of  the 
Securities  Exchange  Act  of  1934,  "  registration  statements  of 
voting  trusts  must  be  filed  with  the  Securities  and  Exchange 
Commission."64 

There  is  yet  another  method  much  used  in  the  U.S.A.,  of 
taking  advantage  of  the  indifference  of  small  shareholders. 
This  is  the  method  of  voting  by  proxy,  by  which  certain 
groups  are  able  to  achieve  and  maintain  control  over  a 
company.  Proxy- voting  works  as  follows :  The  shareholders 
receive,  simultaneously  with  the  announcement  of  the  date 
of  the  forthcoming  general  meeting,  a  form  of  power  of 
attorney,  bearing  the  name  of  a  person  whose  nomination 
to  act  is  desired  by  the  management.  The  small  shareholder 
either  fails  altogether  to  fill  in  the  form  or  does  so  and  thus 
empowers  the  person  suggested  by  the  company  to  vote  on 
his  behalf,  without  properly  realising  that  the  attorney  thus 
suggested  to  him  is  a  mere  nominee  of  the  predominant 
group.  In  this  way  this  group  of  shareholders  is  able  to  obtain 
a  majority  at  the  General  Meeting.55 

Of  the  remaining  two  types  of  control  mentioned  by  Berle 
and  Means  the  first,  minority  control,  is  only  possible  where 
shares  are  widely  distributed  and  the  holders  so  indifferent 
that  they  can  be  induced  to  give  a  power  of  attorney  to 
nominees  of  the  ruling  group  ("  proxy-machinery  "). 

The  second  type,  management  control,  has  become  a  special 
object  of  study  by  Berle  and  Means  and  of  all  authors  who 
base  themselves  on  their  theory.  Berle  and  Means  define 
management  control  in  the  following  way: — 

'  The  fifth  type  of  control  is  that  in  which  ownership 
is  so  widely  distributed  that  no  individual  or  small  group 
has  even  a  minority  interest  large  enough  to  dominate  the 
affairs  of  the  company.  When  the  largest  single  interest 
amounts  to  but  a  fraction  of  one  per  cent. — the  case  in 
several  of  the  largest  American  corporations — no  stock- 

64  Dewing,  The  Financial  Policy  of  Corporations,  Vol.  I,  p.  130.    About  the  functions 
and  importance  of  Securities  Exchange   Commission   and   of  Securities    Act  of 
1933  and  Securities  Exchange  Act  of  1934,  comp.  op.  cit.,  Vol.  II,  p.  1125  and  ff., 
p.  1132  and  ff.,  and  Berle  and  Magill,  Cases  and  Materials  on  Corporation  Finance 
(St.  Paul,  Minn.,   1942),  pp.  662—903  (literature  ibid.) 

65  Elvin  F.  Donaldson,  op.  cit.,  pp.  319 — 320,  389 — 394;    Berle  and  Means,  op.  cit^ 
p.  81   and  ff;    Monograph  No.  29,  Temporary  National  Economic  Committee, 
p.  103  and  ff. 
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holder  is  in  a  position  through  his  holding  alone  to  place 
important  pressure  upon  the  management  or  to  use  his 
holdings  as  a  considerable  nucleus  for  the  accumulation  of 
the  majority  of  votes  necessary  to  control."66 

In  such  a  case  the  control  passes,  according  to  these  authors, 
into  the  hands  of  persons  who  have  the  power  to  select  the 
proxy  committee. 

"  Since  the  proxy  is  appointed  by  the  existing  manage- 
ment, the  latter  can  virtually  dictate  their  own  successors. 
Where  ownership  is  sufficiently  sub-divided,  the  manage- 
ment can  thus  become  a  self-perpetuating  body  even 
though  its  share  in  the  ownership  is  negligible.  This  form 
of  control  can  properly  be  called  "  management-control."57 

This  would  mean  that  one  is  dealing  with  a  corporate 
bureaucracy,  nominating  itself  and  subject  only  to  its  own 
control. 

In  Chapter  IV  will  be  discussed  the  conclusions  which 
certain  authors  attempt  to  draw  from  the  fact  that  it  is  at 
times  really  impossible,  because  of  the  wide  distribution  of 
the  shares  of  a  company,  to  discover  in  it  "  a  visible  centre 
of  ownership  control  ".  At  present  it  is  only  desired  to 
consider  how  far  it  is  really  justified  to  assume  the  necessity  of 
treating  management  control  as  a  distinct  type  of  control.  The 
answer  to  this  question  can  only  be  based  on  an  impartial 
study  of  the  actual  facts.  Such  a  study  is,  however,  rendered 
very  difficult  by  the  lack  of  the  appropriate  statistical  data. 
Only  for  the  U.S.A.  is  there  adequate  material.  What 
follows,  therefore,  may  be  very  much  subject  to  correction. 

It  must  be  observed  at  the  outset  that  the  structure  of  large 
companies  varies  considerably  in  different  countries.  Thus 
it  is  impossible  to  treat  "  management  control  "  as  one  of  the 
essential  types  of  control  present  everywhere,  for  the  simple 
reason  that  this  type  cannot  be  found  either  in  France  or 
Germany  and  probably  not  in  England,  as  in  each  of  these 
countries  one  can  always  identify  groups  of  controlling 
shareholders.  The  problem  of  management  control  does, 
however,  arise  in  the  U.S.A.  Basing  oneself  on  the 
researches  of  the  Temporary  National  Economic  Committee, 5  8 
one  finds  that  out  of  the  200  largest  non-financial  corporations 

56  Berle  and  Means,  op.  cit.,  p.  84  and  ff. 

"  Op.  cit.,  pp.  87—88.  *8  Monograph  No.  29,  p.  103  and  ff. 
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about  60  were  "  without  a  visible  centre  of  ownership  control." 
This  does  not,  however,  exclude  the  possibility  of  the  existence 
of  such  centres  of  control  in  these  corporations.  There  is 
indeed  some  evidence  suggesting  that  in  many  cases  those 
centres  of  control  do  in  fact  exist.  One  finds  in  the  works  of 
various  American  authors  positive  indications  that  the  real 
control  over  several  corporations,  as  for  example  American 
Telephone  and  Telegraph  Co.,  General  Electric  Co.,  Radio 
Corporation  of  America,  United  States  Steel  Corp.,  all 
classified  among  the  60  corporations  without  a  "  visible 
centre  of  ownership  control ",  has  for  a  long  time  remained 
in  the  hands  of  clearly-defined  financial  groups. 

Whatever  can  be  said  in  favour  or  against  the  existence  of 
management  control  in  the  strict  sense  of  the  term,  it  would 
appear  that  this  method  is  not  considered  very  effective,  for 
the  very  companies  which  are  said  to  be  controlled  in  this 
way  themselves  control  a  number  of  other  corporations 
employing  the  old-fashioned  and  well-tried  method  of 
acquiring  the  whole,  or  at  least  the  majority,  of  voting 
shares. 

The  largest  companies  have  most  often  the  form  of  a 
holding  company  whose  object  is  to  assemble  the  capital 
necessary  for  the  exploitation  of  the  subsidiary  companies 
completely  controlled  by  them.  A  group  of  shareholders 
who,  openly  or  "in  concealment  "  control,  through  a  central 
holding  company,  a  number  of  subsidiary  companies,  would 
not  be  acting  wisely,  if,  instead  of  shifting  the  financial 
burden  to  the  shoulders  of  the  great  passive  unorganised 
mass  of  shareholders,  it  undertook  by  itself  to  provide  the 
whole  of  the  capital  required  by  each  of  the  subsidiary 
companies.  Such  a  holding  company  acts  as  a  kind  of 
"  corridor "  through  which  the  subsidiary  companies  are 
supplied  with  directors  representing  the  ruling  group  of 
shareholders  and  through  which  flows  the  capital  supplied  by 
the  mass  of  small  shareholders.  Companies  of  this  kind 
might  be  called  "  corridor-companies  ".  As  to  the  cases 
occurring  sometimes  in  the  U.S.A.  of  most  important  blocks 
of  shares  in  a  company  being  seemingly  wholly  unrepresented 
on  the  board  of  directors,  one  must,  it  is  thought,  consider 
this  in  connection  with  the  well-known  fact  that  in  the 
U.S.A.  directors  very  often  represent  very  small  blocks  of 
shares.  In  this  connection  the  following  passage  from  the 
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monograph  of  the  Temporary  National  Economic  Committee 
merits  quotation: — 5> 

"Much  more  common  ...  is  the  opposite  case,  in 
which  holders  of  a  relatively  small  amount  of  stock  are 
heavily  represented  on  the  board  of  directors  or  hold  key 
positions  in  the  management.  This  situation  may  be  due 
to  two  entirely  different  developments.  In  some  cases  the 
proportionate  ownership  of  originally  dominant  interest 
groups  has  been  much  reduced  without  commensurate 
reduction  in  their  representation  in  the  management 
reflecting  the  advantage  of  original  entrenchment  and  the 
inertia  of  the  mass  of  new  stockholders.  In  other  cases 
the  over-representation  in  the  management  is  the  result 
of  the  fact  that  the  key  executives,  who  often  have  reached 
their  positions  and  achieved  their  controlling  influence 
without  the  help  of  stock  ownership,  have,  in  the  course 
of  time,  acquired  considerable  blocks  of  stock  in  their 
corporations." 

Thus,  even  in  cases  where  certain  managing  directors  for 
a  certain  time  really  do  exercise  "  management  control  "  in 
the  strict  sense  of  the  term,  they  later  become  shareholders 
and  acquire  large  amounts  of  stock. 

When  dealing  with  holding  companies,  where  the  control 
of  the  subsidiary  companies  by  the  ruling  group  of  managers 
is  already  assured  (for  example  through  the  proxy  machine), 
and  where  the  managers  themselves  are  in  turn  "  de 
facto  "  subordinated  to  some  centre  of  control  preoccupied 
with  attracting  large  financial  resources  to  the  "  corridor- 
company  "  and  then  employing  them  to  exploit  effectively 
the  subordinate  companies,  the  fact  that  in  certain  of  the 
"  corridor  companies  "  it  is  difficult  to  discover  any  larger 
blocks  of  shares  does  not  necessarily  prove  by  itself  that  its 
management  is  not  subordinated  to  a  certain  financial  group. 
One  thus  finds  that  in  some  companies  there  are  two  distinct 
kinds  of  absentee  ownership.  In  both  cases  the  owners  do 
not  attend  the  general  meetings.  But  while  the  first  type 
of  "  absentee  owners  "  has  no  connection  whatsoever  with 
the  direction  and  exploitation  of  the  subsidiary  companies, 
the  second  group,  avoiding  open  participation  in  the  affairs 

69  Monograph  No.  29,  p.  113. 
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of  the  "  corridor-company  ",  directs  effectively  over  their 
heads  the  subsidiary  companies. 

Furthermore,  there  are  certain  cases  where  it  is  altogether 
impossible  to  discover,  even  in  the  case  of  greatest  dispersal  of 
shares,  any  blocks  of  shares  large  enough  to  assure  control, 
but  where  all  the  same  such  bigger  blocks  of  shares  do  exist, 
the  owners  hiding  behind  "  nominees  ". 

The  problem  of  "  nominee-holdings  "  is  at  present  under 
careful  examination  by  the  English  Company  Law  Amendment 
Committee.  A  very  radical  proposal,  designed  to  prevent 
possible  abuses,  was  submitted  to  the  Committee  by 
Hargreaves  Parkinson : — 6  ° 

'  The  directors  of  a  company,  or  any  member  of  a  class 
of  capital  affected  .  .  .  should  be  empowered  to  demand 
particulars  of  the  identity,  nationality,  occupation  and 
address  of  the  beneficial  owner  or  owners  of  all  or  any 
shares  appearing  in  the  register  under  the  style  of  a 
nominee-company . 

"  If  such  information  were  not  furnished  within  a 
reasonable  time,  the  registrar  should  be  required  (without 
the  exercise  of  any  discretion  whatsoever)  to  withhold  the 
payment  of  dividends,  the  recording  of  votes,  or  the  allot- 
ment of  new  shares  on  any  increase  of  capital  to  any 
holder,  by  whatsoever  name  known,  of  the  shares  affected." 

Summing  up  the  conclusions  on  the  subject  of  management 
control,  it  is  thought  that  there  is  no  reason  for  introducing 
into  the  Polish  classification  a  separate  type  of  management 
control ;  every  form  of  control  is  based  on  ownership  and  aims 
at  the  largest  amount  of  profit  attainable.  It  would  be  wholly 
unwarranted  to  draw  too  hastily  general  conclusions  from 
facts  imperfectly  studied,  or  for  various  reasons  not  capable 
of  study. 

The  problem  of  control  has  a  special  aspect  when  looked 
at  from  the  point  of  view  of  international  law.  A  full  discussion 
of  this  side  of  the  question  would  however  exceed  the  limits 
of  this  article  and  it  will  therefore  be  restricted  to  a  few 
points  of  a  very  general  character. 

The  experience  of  the  last  and  the  present  world  wars  has 
shown  that,  from  the  point  of  view  of  national  interests, 
the  character  of  the  groups  of  shareholders  controlling  different 

60  Op.  cit.,  pp.  169—170. 
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enterprises  cannot  be  a  matter  of  indifference.  The  following 
discussion  took  place  at  a  meeting  of  the  Company  Law 
Amendment  Committee  between  Mr.  Justice  Cohen  and 
Mr.  Arthur  Whitworth: — 61 

'  The  first  as  regards  control.  In  the  normal  case,  what 
is  the  damage  to  the  public  interest  of  the  actual  control 
being  concealed  ?  I  can  see  one  possible  case,  there  might 
be  foreign  control  ? — Yes." 

There  is  no  need  to  emphasise  the  importance  of  the 
criterion  introduced  by  Mr.  Justice  Cohen.  It  is  organically 
connected  with  the  so-called  "  principe  de  controls  "  adopted 
during  the  first  World  War  in  France  and  in  other  countries, 
and  increasingly  applied  to-day  by  the  U.S.A.  Administration. 
This  doctrine  was  opposed  to  an  older  doctrine,  the  so-called 
doctrine  of  "  siege  social  ",  under  which  the  nationality  of  a 
company  was  determined  by  the  place  of  its  incorporation. 

Whatever  might  be  said  in  defence  of  this  older  doctrine 
it  certainly  proved  wholly  inadequate  to  satisfy  the  require- 
ments of  state  administration.62 

Ill 

While  in  the  nineteenth  century  each  company  was,  as  a 
rule,  an  isolated  enterprise  without  connection  with  other 
companies,  to-day  most  companies  are  linked  in  various  ways 
to  other  companies.  This  change  has  been  very  well  described 
by  the  well-known  German  lawyer,  Julius  Flechtheim: — 63 

'  The  isolated  corporation  has  nowadays  become  an 
exception.  There  exists  to-day  hardly  a  big  undertaking 
in  the  form  of  a  corporation  that  is  not  connected  through 

61  Minutes  of  Evidence,  No.  1419. 

62  This  has  been  particularly  well  expressed  in  a  circular  of  the  French  Minister  of 
Justice  of  February  27th,  1916,  where  it  is  clearly  laid  down  that,  "  The  tests 
applied  by  civil  law  to  determine  the  nationality  of  a  company  are  of  no  value 
when  it  becomes  necessary  to  determine  from  the  point  of  view  of  public  law 
the  real  character  of  the  company."    As  is  well  known,  the  "  principe  de  controle  " 
was  adopted  in  Art.  279  of  the  Treaty  of  Versailles.    Comp.  Lyon-Caen  and  Renault, 
Traite  de  Droit  Commercial  (5th  ed.,   1929),  Vol.  II,  Part  2,  pp.  1027 — 1029; 
Maurice  Leven,  De  la  Nationalite  des  Societes  (1926),  pp.  84 — 90;    Leon  Lacour, 
Precis  de  Droit  Commercial  (7th  ed.,  1938),  p.  209;    Paul  Lerebours-Pigeonniere, 
Precis  de  Droit  International  Prive  (1937),  p.  202;   Giesecke,  Auslaendische  Juris- 
tiche  Personen,  Rechtsvergleichendes  Handwoerterbuch,  Vol.  II,  p.  332;    A.  F. 
Schnitzer,    Handbuch    des    Internationalen    Handels-Wechsel-und    Chequerechts, 
(Zurich,  1938),  p.  72;  Leo  Raape,  Internationales  Privatrecht  (1931),  pp.  144—145; 
Dr.  Arthur  Nussbaum,  Deutsches  Internationales  Privatrecht  (1932),  pp.  190 — 191. 

6  3  Die  Strukturwandlungen  der  Wirtschaft  und  das  Aktienrecht,  Enquete  Ausschuss 
(1928),  Vol.  I,  p.  12. 
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cartels,  ownership  of  shares  or  special  agreements  with 
other  corporations.  Not  an  isolated  corporation,  but  a 
whole  complex  of  connected  enterprises,  has  become  the 
normal  type." 

This  state  of  things  is  the  outcome  of  a  process  of  con- 
centration and  centralisation  of  capital  which  has  found  its 
expression  in  the  creation  of  cartels  and  combines.  Passow64 
admitting  the  existence  of  such  tendencies,  draws  far-reaching 
conclusions  therefrom  :— 

:<  In  close  connection  with  the  transformations  in  the 
internal  structure  of  companies  remains  the  growing 
process  of  formation  of  combines.  Whilst,  originally,  every 
corporation  existed  by  itself,  in  isolation,  to-day  very  many 
companies  are,  from  the  economic  point  of  view,  only 
simple  members,  more  or  less  dependent  in  character,  of  a 
bigger  group  of  companies  all  of  which  still  remain 
independent  from  the  legal  point  of  view.  As  a  result  of 
these  changes  many  provisions  of  the  company  law  have 
become  wholly  obsolete." 

In  reality  the  growth  of  combines  has,  in  a  number  of 
cases,  rendered  valueless  the  provisions  of  the  law  and  the 
influence  of  this  process  has  been  felt  not  only  in  the  sphere 
of  company  law  but  also  in  the  spheres  of  private  international 
law,  fiscal  law,  etc.  To  describe  it  Burtchett6  5  has  introduced 
the  term  "  poly-corporate  ownership  expansion  ",  which  is 
more  appropriate  than  the  term  employed  by  Flechtheim. 

According  to  Burtchett  the  poly-corporate  structural  form 
appears  in  four  types :  (a)  investment  company,  (b)  financing 
company,  (c)  holding  company,  (d)  management  company. 

Only  the  first  three  types  are  properly  concerned  with 
business  ownership  expansion. 

The  increase  in  number  of  dependent  companies  is  well 
illustrated  by  the  fact  that,  according  to  the  investigations 
of  the  Temporary  National  Economic  Committee,  out  of  the 
200  largest  industrial  corporations  in  the  U.S.A.,  about  60 
must  be  considered  to  be  under  the  control  of  other 
corporations.  The  number  of  smaller  corporations  in  a 
similarly  dependent  position  is  also  very  large.  One  finds  the 

64  Der  Strukturwandel  der  Aktiengesellschaft  im    Lichte     der     Wirtschaftsenquete 

(1930),  pp.  5— 6. 
•*  Op.  cit.,  p.  781  ff. 
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same  thing  in  Great  Britain,  France  and  Germany.  It  is 
enough  to  consult  the  Stock  Exchange  Year  Book  or  the 
Handbuch  der  Deutschen  Aktiengesellschaften,  etc.,  to  have 
ample  proofs  of  this.  The  most  commonly-encountered  type 
of  relationship  between  corporations  is  that  of  parent  company 
and  subsidiary  company,  or  "  Mutter-und  Tochtergesell- 
schafi"." 

Of  decisive  importance  is  the  fact  that  there  do  not  exist 
in  the  majority  of  cases  any  legal  restrictions  on  purchase 
of  shares  by  companies.  There  are  indeed  exceptions.  In 
the  U.S.A.  for  example — "  under  the  common  law  one 
corporation  may  not  acquire  and  hold  the  stock  of  other 
corporations."67  Companies  holding  shares  are  therefore 
incorporated  in  the  U.S.A.,  in  States  which  do  not  prohibit 
the  ownership  of  stock  of  one  company  by  another.  Under 
English  law  as  contained  in  the  provisions  of  the  Companies 
Act,  1929,  the  legal  power  of  companies  to  acquire  and  hold 
shares  of  other  companies  is  explicitly  recognised. 

Sect.  127  of  the  Companies  Act,  1929,  gives  a  definition  of  a 
subsidiary  company,  which  at  the  time  of  the  drafting  of  the 
statute  certainly  constituted  a  considerable  step  forward,  and 
which  when  taken  in  conjunction  with  sect.  126  represented 
an  attempt  to  draw  practical  consequences  from  the  fact  of 
subordination  of  some  companies  to  others.  The  following  is 
the  text  of  subsect.  (1)  of  sect.  127:— 

"  (1)  Where  the  assets  of  a  company  consist  in  whole 
or  in  part  of  shares  in  another  company,  whether  held 
directly  or  through  a  nominee  and  whether  that  other 
company  is  a  company  within  the  meaning  of  this  Act  or 
not,  and — 

(a)  The  amount  of  the  shares  so  held  is  at  the  time  when 

the  accounts  of  the  holding  company  are  made  up 
more  than  50  per  cent,  of  the  issued  share  capital 
of  that  other  company  or  such  as  to  entitle  the 
company  to  more  than  50  per  cent,  of  the  voting 
power  in  that  other  company;  or 

(b)  The  company  has  power  (not  being  power  vested  in 

66  There  exists  a  very  large  literature  on  this  subject.  Detailed  bibliography  will 
be  found  in  Burtchett,  op.  cit.,  p.  1010  ff.;  Carl  Wieland,  op.  cit.,  p.  372  ff.;  Fried- 
laender,  Konzernrecht  (1927),  p.  115  ff.;  F.  Haussmann,  Grundlegung  des  Rechtc 
der  Unternehmenzusammenfaseungen  (1926). 

•'  Burtchett,  op.  cit.,  p.  328. 
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it  by  virtue  only  of  the  provisions  of  a  debenture 

trust  deed  or  by  virtue  of  shares  issued  to  it  for 

the  purpose,  in  pursuance  of  those  provisions) 

directly  or  indirectly  to  appoint  the  majority  of 

the  directors  of  that  other  company; 

that  other  company  shall  be  deemed  to  be  a  subsidiary 

company  within  the  meaning  of  this  Act  and  the  expression, 

'  subsidiary  company  '  in  this  Act  means  a  company  in  the 

case  of  which  the  conditions  of  this  section  are  satisfied." 

One  can  see  that  under  the  definition  given  by  the  above- 
quoted  Act  numerous  dependent  companies  could  come 
within  the  category  of  a  "subsidiary  company".  This 
definition  finds  practical  application  in  connection  with  the 
provisions  of  sects.  125  and  126  of  the  same  Act.  Sect.  126 
provides  that — 

"...  shall  be  annexed  to  the  balance-sheet  of  the 
company  a  statement  .  .  .  stating  how  the  profits  and 
losses  of  the  subsidiary  company,  or,  where  there  are  two  or 
more  subsidiary  companies,  the  aggregate  profits  and  losses 
of  those  companies,  have,  so  far  as  they  concern  the 
holding  company,  been  dealt  with  in,  or  for  the  purposes 
of,  the  accounts  of  the  holding  company.  ..." 

Sect.  125  provides: — 

'  Where  any  of  the  assets  of  a  company  consist  of  shares 
in,  or  amounts  owing  .  .  .  from  a  subsidiary  company  or 
subsidiary  companies,  the  aggregate  amount  of  those  assets, 
distinguishing  shares  and  indebtedness,  shall  be  set  out  in 
the  balance-sheets  of  the  first-mentioned  company  separately 
from  all  its  other  assets  and  where  a  company  is  indebted, 
whether  on  account  of  a  loan  or  otherwise,  to  a  subsidiary 
company  or  subsidiary  companies,  the  aggregate  amount  of 
that  indebtedness  shall  be  set  out  in  the  balance-sheet  of 
that  company  separately  from  all  its  other  liabilities." 

It  must  be  noted  that  these  provisions  do  not  cover, 
however,  "private  companies."68 

Other    provisions    concerning    subsidiary    companies    are 

68  Horace  B.  Samuel,  Shareholders'  Money  (London,  1933),  pp.  287 — 301.  This 
work  contains  an  extremely  interesting  discussion  of  the  reform  of  the  company 
law.  In  an  Appendix  is  given  a  draft  of  a  Bill  to  amend  the  Companies  Act.  The 
author's  suggestions  on  the  subject  of  balance  sheets  of  holding  companies  will 
be  found  in  Arts.  43 — 46. 
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contained  in  sects.  128  (1)  and  148  (1)  of  the  Companies  Act, 
1929,  dealing  with  remuneration  of  directors. 

In  a  memorandum  submitted  to  the  Company  Law 
Amendment  Committee,  Mr.  Arthur  Whitworth  expressed,  as 
follows,  his  views  on  the  relations  between  holding  and 
subsidiary  companies: — 69 

4  The  fullest  information  should  be  disclosed,  particularly 
if  the  shares  of  subsidiary  companies  are  dealt  in  on  the 
Stock  Exchange.  .  .  . 

"  Consolidated  accounts  are  necessary  and  desirable  if 
the  holding  company's  shares  are  dealt  in  by  the  public. 
Such  accounts  should  disclose  the  names  of  all  the  subsidiary 
companies  stating  which  of  those  companies'  accounts  are 
issued  to  shareholders  and  the  Stock  Exchange." 

The  most  far-reaching  proposals  submitted  to  this  Com- 
mittee were  those  of  Hargreaves  Parkinson  whose  memorandum 
forms  one  of  the  most  important  documents.  His  proposals 
are  quoted  below: — 70 

"  A.    DEFINITION   OF   SUBSIDIARY   COMPANIES 

"  (i)  Existing  statutory  definitions  of  a  subsidiary  com- 
pany should  be  revised  and  extended  to  include  all  concerns 
which  are  effectively  controlled  (as  defined  in  subsect.  (ii) 
below)  whether  such  control  be  exercised  directly  or  through 
one  or  more  intermediate  controlled  companies. 

"  (ii)  In  view  of  the  extreme  difficulty  of  defining,  in 
advance,  each  one  of  the  numerous  ways  in  which  control 
may  be  exercised  (seeing  that  control  may  be  personal  as 
well  as  by  shareholding,  covert  as  well  as  overt)  the 
existence  or  otherwise  of  '  effective  control '  should  be  a 
question  of  fact,  to  be  determined  in  the  last  resort  by  the 
Court,  in  the  light  of  all  available  evidence. 

"  (iii)  All  subsidiaries,  once  their  effective  control  by  a 
parent  company,  directly  or  indirectly,  has  been  established, 
should  be  required  to  be  registered  as  public  companies, 
subject  to  all  rules  and  penalties  attached  thereto." 

•9  Op.  cit.,  p.  126. 
70  Op.  eit.,  p.  170. 

B.  14 
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"  B.     DISCLOSURE    OF   INFORMATION   AS   TO 
SUBSIDIARY  COMPANIES 

"  (i)  Every  holding  company  report  and  balance-sheet 
should  include  a  complete  list,  signed  by  two  directors  of 
the  parent  company,  of  all  subsidiary  companies  effectively 
controlled  by  the  parent  company. 

"  (ii)  Any  shareholder  in  a  holding  company  should  have 
the  right,  during  business  hours,  on  giving  notice  in  writing, 
to  inspect  the  accounts  of  each  and  every  subsidiary 
company  set  out  in  not  less  detail  than  if  each  subsidiary, 
as  a  public  company,  were  making  its  report  direct  to 
shareholders." 

In  addition,  Parkinson  makes  several  proposals  on  the 
subject  of  "  consolidated  accounts." 

The  question  of  dependent  companies  (subsidiary  com- 
panies) was  also  much  discussed  in  Germany.  This  is  quite 
natural  as  the  process  of  growth  of  interdependence  between 
companies  has  gone  very  far  in  that  country.  According  to 
the  data  supplied  by  the  German  Office  of  Statistics71  for 
the  end  of  1927,  out  of  the  total  sum  of  24,6  milliards  of 
marks  representing  the  total  capital  of  all  corporations 
15,3  milliards  of  marks,  that  is  to  say  about  62  per  cent,  of 
the  total,  belonged  to  companies  forming  part  of  a  combine. 
The  corresponding  percentage  for  1932  is  even  higher,  being 
84  per  cent,  of  the  total.72 

To  what  extent  the  process  of  concentration  of  capital  in 
Germany  had  gone  is  shown  by  the  official  German  statistics 
for  December  31st,  1934,  according  to  which,  out  of  8,618 
companies  with  a  joint  capital  of  19,790,500,000  Marks, 
173  companies  (about  20  per  cent,  of  the  total)  with  capitals 
exceeding  5,000,000  marks,  owned  between  them  capitals  to 
the  value  of  10,377,600,000  marks,  i.e.,  52  per  cent,  of  the 
total.73 

The  concentration  of  capital,  the  growing  subordination  of 
companies  to  common  centres  of  control,  the  decline  in  status 
of  small  shareholders,  financial  scandals,  bankruptcies,  etc., 

71  Wirtechaft  und  Statistik  (1928),  p.  108  ff.    Comp.  also  Gerhard  Daehn,  Konzern- 
bilanz  unter  besonderer  Beruecksichtigung  der  Konzernbilanzen  in  England  und 
den  Vereinigten  Staaten  (Berlin,  1934),  p.  22. 

72  Wiertelsjahreshefte  der  Statistik  des  Deutschen  Reiches,  1933,  III,  42  Jahrgang, 
pp.   60 — 72.     Comp.   also   Klaus   Vosswinkel,   Das   Strukturbild   der   deutschen 
Aktiengesellschaft  (1938),  pp.  33 — 34. 

™  Wirtechaft  und  Statistik.  No.  5  of  1935,  p.  183. 
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all  this  was  bound  to  arouse  German  public  opinion.  But, 
in  spite  of  this,  the  reform  of  company  law,  though  demanded 
from  time  to  time,  was  not  forthcoming.  This  fact  speaks 
for  itself.  The  explanation  is  easy  when  one  considers  who 
were  the  advocates  and  who  were  the  opponents  of  reform. 

While  the  chief  advocates  were  professors  of  commercial 
law  and  the  daily  commercial  newspapers,  against  them  were 
ranged  company-managements  and  banks.  The  barristers 
were  divided,  but  the  most  prominent  among  them  were 
generally  hostile  to  reform.74 

Alongside  the  reformers,  aiming  at  the  democratisation  of 
companies,  there  was  another  group  demanding  that  the 
reform  should  aim  at  "  the  strengthening  of  the  oligarchical 
principle  "  in  corporations.  To  this  group  belonged  Solmssen, 
a  well-known  banker  and  author  of  a  work,  "  Probleme  des 
Aktienrechts".''5 

One  cannot,  in  this  work,  attempt  to  give  a  detailed  account 
of  the  discussion  that  preceded  the  German  reform  of  1931. 
It  will  only  be  mentioned  that,  in  August.  1930,  there  appeared 
"  Entwurf  eines  Gesetzes  ueber  AJctiengesellschaften  und  Kom- 
manditgesellschaften  auf  Aktien,  sowie  Entwurf  eines  Einfueh- 
rungsgesetzes  nebst  erlaeuternden  Bemerkungen."  The  project 
clearly  aimed  at  avoiding  any  far-reaching  modifications  in 
the  provisions  of  the  German  company  law  contained  in  the 
German  Code  of  Commerce.76 

It  is  well  known  what  an  important  influence  on  the  project 
of  1930  had  the  "  affair  "  of  Frankfurter  Allgemeine  Versiche- 
rungs-A.G.,  the  so-called  "  FAVAG  ",  which  occurred  in  1929. 
As  a  result  of  criticisms,  it  became  necessary  to  make  a  new 
draft,  and  this  new  project  was  influenced  by  the  enormous 
financial  crash  of  the  "  Norddeutsche  Wollkammerei  A.G." 
The  draft  bill  appeared  in  1931.  In  the  atmosphere  of  a 
developing  crisis  it  became  necessary  to  embody  in  the  law 
at  least  some  of  the  principles  of  this  draft.  This  was  done 

74  Zoerner,  Notwendigkeit  der  Reform  des  deutschen  Aktienrechts  unter  besonderer 
Beruecksichtigung  der  Stellung  des  Kleinaktionaers  (1928,   Goettingen),   p.    1; 
Heinrich  Hoffmann,  Betrachtungen  zur  deutschen  Aktienrechtsreform  (Tuebingen, 
1931),  pp.  35 — 40;   Vosswinkel,  op.  cit.,  p.  64. 

75  Georg  Solmssen,  Probleme  des  Aktienrechts  (Berlin,  1928). 

7  •  Vosswinkel,  op.  cit.,  p.  67,  writes  of  "  Entwurf,""  In  it  one  finds  perhaps  the  clearest 
expression  of  the  view  that  the  existing  law,  which  before  the  war  had  been 
considered  the  best  in  the  world,  was  still  sound  in  its  fundamental  principles,, 
abuses  having  been  committed  only  by  those  who  had  been  able  to  utilise  its  forms." 

14  (2) 
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by  the  Decree  of  September  19th,  1931.  The  Decree 
represents  a  step  forward  in  the  direction  of  giving  a  proper 
legal  definition  of  a  subsidiary  company.  This  was  effected 
through  changes  in  Art.  226  of  the  German  Code  of  Commerce. 

It  must  be  said  that  the  notions  of  a  subsidiary  company 
and  of  a  combine  had,  long  previous  to  the  reform  of  1931, 
been  considerably  elaborated  and  developed  by  the  Supreme 
Financial  Court,  Reichsfinanzhof,  which  did  pioneer  work  in 
this  field,  its  interest  in  this  matter  arising  out  of  the 
importance  from  the  fiscal  point  of  view  of  the  whole  problem 
of  subordination  of  companies,  and  also  by  various  authorities 
on  the  company  and  fiscal  law,  among  whom  must  be 
mentioned  Flechtheim,  Friedlaender,  Rosendorff,  Haussmann 
and  Geiler.77 

Fiscal  law  played  an  especially  important  part  in  shaping 
certain  fundamental  provisions  of  the  German  law  of 
combines.  Mention  may  be  made  here  of  the  so-called 
"  Schacktelprivileg  "  contained  in  para.  9  of  Koerperschafts- 
steuergesetz  and  in  para.  60  of  Reichsbewertungsgesetz,  by 
which  important  privileges  in  taxation  were  conceded  to 
companies  forming  part  of  combines.  Further,  such  privileges 
were  contained  in  para.  2,  clause  2,  of  Umsatzsteuergesetz  of 
October  16th,  1934. 

The  requirements  of  fiscal  law  also  played  a  certain  part 
in  developing  the  conception  of  a  subsidiary  company  in 
Poland.  In  this  connection  attention  must  be  drawn  to 
Art.  21,  Clause  5  of  the  Polish  law  on  income  tax,  drafted 
under  the  influence  of  foreign  doctrines  and  following  the 
example  of  foreign  legislation,  although  it  is  true  that  its 
provisions  only  dealt  with  cases  arising  out  of  international 
relations  and  thus  remain  somewhat  limited  in  scope.78 

Returning  to  the  German  reform  of  1931,  one  must  point 
out  that  although  one  is  very  far  from  over  estimating  it, 
it  must  it  is  thought  be  viewed  as  an  interesting  contribution 
to  the  development  of  company  law.  The  following  is  the 

77  One  cannot  deal  here  with  this  question  in  detail.    Full  bibliography  will  be  found 
in  Dr.  Fritz  Haussmann,  Konzerne  und  Kartelle  in  Zeitalter  der  Wirtschafts 
len  kung  (Zurich-Leipzig,  1930);   Friedlaender,  Konzernrecht  (1927). 

78  M.  Fryde,  in  the  article  "  Poland  "  in  Das  Internationale  Steuerrecht  des  Erdballs, 
ed.  by  Henggeler- Rosendorff,  p.  1133  ff.,  and  M.  Fryde,  L'imposition  des  Benefices 
et  Profits  des  Societes  Anonymes  a  Interets  Internationaux  en  Pologne,  in  Cahiers 
de  Croit  Fiscal  International,  Vol.  I,  pp.  142 — 156  (Verlag  fuer  Recht  und  Gesell- 
schaft  A.G.,  Basle,  1939). 
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above-discussed  Art.  226  of  the  German  Code  of  Commerce 

in  its  amended  form:— 

"  If  a  trading  company  or  a  mining  association  is,  through 
participation  in  its  capital  or  in  some  other  way,  directly 
or  indirectly  under  the  dominant  influence  of  a  corporation 
or  a  limited  partnership  (i.e.,  is  a  subsidiary  company),  it 
can  only  buy  or  hold  in  pledge,  shares  or  scrip-certificates 
of  the  ruling  company  to  the  extent  allowed  by  the 
regulations  contained  in  c.  1 — 3  of  the  provisions  dealing 
with  the  purchase  of  the  company's  own  shares.  Such  a 
company  cannot  likewise  subscribe  for  the  shares  of  the 
dominant  company." 

It  may  be  seen  that  the  law  treats  as  subsidiary  companies 
only  those  companies  which  are  subordinated  to  other  limited 
companies  or  limited  partnerships.  Thus,  for  example,  a 
company  dependent  on  a  limited  liability  company — Gesell- 
schaft  mit  beschraenkter  Haftung — will  not  come  under  the 
provisions  of  the  amended  Art.  226,  Clause  4,  of  the  German 
Code  of  Commerce. 

Previous  to  the  reform  of  1931,  it  was  a  disputed  question 
whether  a  dependent  company  could  vote  at  the  general 
meetings  of  the  ruling  company.  The  German  Supreme  Court 
allowed  this  in  several  cases  (R.G.Z. '103/64,  108/44,  115/252). 
It  might  have  been  expected  that  the  reform,  the  authors 
of  which  were  well  acquainted  with  the  abuses  to  which  this 
right  of  voting  could  lead,  would  have  included  a  clear 
prohibition  of  this  practice.  But  it  turned  out  otherwise. 
Para.  252  of  the  reformed  law  did  restrict,  though  not  in  a 
very  satisfactory  manner,  the  right  of  purchasing  its  own 
shares  by  a  company,  but  no  mention  was  made  of  the 
voting-rights  attached  to  such  shares.79 

In  favour  of  the  reform  of  1931,  one  might  mention  the 
introduction  of  detailed  and  strict  regulations  on  the  subjects 
of  publicity  and  structure  of  balance-sheets.80 

The  law  of  April  30th,  1937 — Gesetz  ueber  Aktiengesellschaf- 
ten  und  Kommanditgesellschaften  auf  Aktien — Aktiengesetz — 
must  be  viewed  as  an  attempt  to  develop  further  the  principles 
of  the  reform  of  1931.  It  was  at  the  same  time  an  attempt 

7 9  Schlegelberger-Quassowski,  op.  cit.,  p.  505 ;  Werner  Veith,  Die  Stellung  des  Konzerns 
in  der  Aktienrechtsreform  (Heidelberg,  1937),  p.  32. 

80  Comp.  Max  Hamburger,  Aufsichtsrat  und  Bilanzpruefer  in  neuem  Aktienrechts 
(1932),  p.  16  ff. 
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to   carry   out   a   general   codification   of  company   law   in 
Germany. 8 1 

As  regards  the  definition  of  a  subsidiary  company  and  of 
a  combine,  the  new  law  followed  in  the  main  the  reform  of 
1931.  The  paragraph  in  question  (No.  15)  reads  as  follows:— 

"  (1)  If  companies  independent  from  the  legal  point  of 
view  are,  for  economic  reasons,  joined  together  under  the 
same  directing  body,  such  companies  form  together  a 
combine  and  the  individual  companies  are  combine 
companies. 

"  (2)  If  companies  independent  from  the  legal  point  of 
view  remain,  through  participation  in  their  capital  or  in 
some  other  way,  directly  or  indirectly,  under  the  dominant 
influence  of  another  undertaking,  both  the  dominant  and 
the  dependent  company  are  jointly  considered  to  form  a 
combine  and  individually  each  is  considered  to  be  a  combine 
company." 

As  one  sees  there  are  no  essential  differences.  It  is  of 
importance,  however,  to  note  that  the  definition  of  a 
subsidiary  company  and  of  a  combine  found  in  para.  15  of 
the  new  law  had  considerable  influence  on  several  of  its 
provisions  (e.g.,  paras.  95,  112,  128,  131,  134,  51,  65,  114). 
Of  special  interest  is  para.  114,  clause  6,  which  explicitly 
deprives  of  the  right  to  vote,  at  the  general  meetings  of  the 
dominant  company,  shares  held  by  the  subsidiary  companies, 
a  prohibition  lacking  in  the  reform  of  1931. 

An  examination  of  the  provisions  of  the  law  of  1937  shows 
that  they  in  no  way  weaken  the  dictatorial  rule  of  oligarchies 
in  companies.  We  must  also  mention  the  so-called  "  leader- 
principle  "  ("  Fuehrerprinzip  ")  which  is  said  to  have  found 
expression  in  para.  70,  clause  1,  seemingly  strengthening  the 
position  of  the  management. 

The  structure  of  German  companies  had  undergone  no 
changes;  they  had  always  been  subordinated  to  a  small 
number  of  centres  of  financial  control. 

81  Incidentally  it  might  be  noted  that  the  new  law,  breaking  here  with  the  traditions 
of  the  German  law,  clearly  states  in  its  definition  of  a  corporation,  a  definition  lacking 
in  the  Code  of  Commerce  which  simply  gives  an  enumeration  of  the  fundamental 
characteristics  of  a  company,  that  a  corporation  is  a  "  societas."  In  this  way 
were  brought  to  an  end  the  theoretical  disputes  as  to  the  fundamental  character 
of  a  corporation  within  the  German  legal  system. 
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IV 

The  study  of  the  structure  of  modern  corporations  has 
given  rise  to  reflections  of  a  more  general  nature  and  might 
become  a  starting  point  of  an  ideological  edifice  with  extremely 
wide  implications,  including  changes  in  the  structure  of  state 
and  society. 

While  one  has,  of  necessity,  to  leave  out  the  older  writers 
and  limit  oneself  to  only  a  very  brief  review  of  the  ideas 
of  various  authors,  one  would  like  to  emphasise  the  great 
importance  of  the  whole  subject,  which  certainly  deserves  a 
much  more  thorough  treatment. 

Among  the  modern  authors  one  should  begin  with  Rathenau, 
who  might  be  called  the  spiritual  father  of  theories  which 
would  ascribe  to  changes  that  are  taking  place  to-day  in  the 
structure  of  companies  a  real  influence  over  the  social, 
economic  and  political  development  of  mankind.  It  might 
be  said  that  Rathenau  is  the  originator  of  a  "  sui  generis  " 
corporate  sociology  whose  latest  exponents  had  included 
Burnham. 8  * 

Rathenau 's  views  on  the  important  part  played  by 
corporations  in  the  shaping  of  new  constitutional  forms  were 
developed  in  two  works,  "  Vom  Aktienwesen "  (1918)  and 
'  Von  Kommenden  Dingen  "  (1918). 

In  the  first  of  these,  Rathenau  puts  forward  the  idea  of 
"  the  separate  interest  of  the  undertaking  "  as  opposed  to 
"the  personal  interest  of  the  shareholders": — 

;'  Large  enterprises  are  not  to-day  simply  organisations 
serving  private  interests  but  both  as  separate  enterprises 
and  when  taken  all  together  they  are  an  economic  institution 
of  national  importance  which,  although  it  still,  because  of 
its  origins,  rightly  or  wrongly,  retains  the  features  of  a 
private  enterprise  solely  concerned  with  profits,  has  for  a 
long  time  to  a  large  degree  served  the  interests  of  society 
and  thus  earned  for  itself  a  new  right  of  existence."83 
In  this  way  a  company  whose  shares  are  held  by  private 

82  Rathenau  ia  supposed  to  have  said  as  far  back  as  1909  that,  "  Three  hundred  men, 
all  of  whom  know  one  another,  direct  the  economic  destiny  of  Europe  and  choose 
their  successors  from  among  themselves."     (Comp.  George  W.  Edwards,  The 
Evolution  of  Finance  Capitalism  (London,  1938),  p.  80.)    The  same  idea,  occurring, 
it  is  true,  in  a  totally  different  ideological  context,  has  found  wide  expression  in 
the  pre-war  period  in  slogans  such  as  "  Deux  Cent  Families,"  "  Rulers  of  America," 
"  Maltres  de  la  France,"  "  Sixty  Families,"  &c. 

83  Vom  Aktienwesen,  pp.  38 — 39. 
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capitalists,  is  nevertheless  treated  by  Rathenau  as  if  it  were 
a  company  of  a  public  character.  The  fact  of  its  being 
Controlled  by  private  capital  is  pushed  into  the  background 
and  the  emphasis  placed  on  its  "  public  "  character. 

In  his  second  work,  "  Von  Kommenden  Dingen  ",  Rathenau 
approaches  the  same  problem  in  a  different  way.  This  time 
he  is  chiefly  interested  in  emphasising  that  it  is  of  little 
importance  who  holds  the  shares.  One  sees  here  a  definite 
tendency  to  minimise  the  importance  of  the  actual  fact  of 
participation  of  private  capital  in  companies.  He  writes:— 

"  No  one  is  a  permanent  owner,  .  .  .  The  depersonalisa- 
tion  of  ownership  simultaneously  implies  the  objectification 
of  the  thing  owned.  The  claims  to  ownership  are  sub- 
divided in  such  a  fashion  and  are  so  mobile,  that  the 
enterprise  assumes  an  independent  life,  as  if  it  belonged 
to  no  one;  it  takes  an  objective  existence.  .  .  . 

'  The  depersonalisation  of  ownership,  the  objectification 
of  enterprise,  the  detachment  of  property  from  the 
possessor,  leads  to  a  point  where  the  enterprise  becomes 
transformed  into  an  institution  which  resembles  the  State 
in  character."84 

Rathenau  treats  corporations  as  if  they  were  not  capitalist 
undertakings. 

Similar  views  on  the  part  played  by  private  capital  were 
expressed  at  about  the  same  time  by  the  well-known  Austrian 
socialist  leader,  Karl  Renner.  In  his  work:  "  Marxismus, 
Krieg  und  Internationale"  which  appeared  in  1917,  Renner 
writes: — 85 

'  What  has  formerly  been  the  private  capital  of  particular 
persons  has  become  transformed  through  the  instrumentality 
of  various  organisations  into  a  single  national  capital.  .  .  . 
Private  economy  has  in  a  certain  sense  been  transformed 
into  national  economy." 

The  American  author,  S.  Brookings,86  uses  as  his  starting 
point  the  fact,  already  known,  of  the  separation  between 
ownership  and  management.  He  writes:— 

84  "  Von  Kommenden  Dingen  "  (Berlin),  quoted  from  the  English  translation  "  The 
Days  to  Come  "  (London,  1921),  pp.  120—121. 

5  Karl  Renner,  "  Marxismus,  Krieg  und  Internationale,"  Kritische  Studien  ueber 
offene  Probleme  des  wissenschaftlichen  und  des  praktischen  Sozialismus  ( Stuttgart, 
1917),  p.  17. 

6  Industrial  Ownership:  Its  Ecomonic  and  Social  Significance  (N.Y.,  1925),  pp.  1—2. 


CERTAIN   ASPECTS   OF   MODERN   CORPORATIONS  217 

'  Within  the  last  forty  years  there  has  been  taking  place 
what  promises  to  be  one  of  the  most  far-reaching  and 
significant  changes  of  the  organisation  of  business  that  has 
occurred  within  the  period  of  modern  industrial  history. 
I  refer  to  the  change  which  is  taking  place  in  the  essential 
character  of  the  corporation  as  a  business  unit  through 
the  progressively  wider  distribution  of  the  ownership  of 
its  capital  by  the  interested  public.  .  .  .  To-day  .  .  . 
most  of  the  owners  of  the  stock  of  our  leading  industrial 
corporations  have  no  part  in  the  management  of  those 
corporations.  Wide  distribution  of  securities  in  the  hands 
of  the  public  has  separated  management  from  ownership." 

According  to  Hermann  Hagedorn,  the  biographer  of 
Brookings,87  the  latter  envisaged  the  possibility  of  such 
developments  in  the  future  as  would  lead  to  "  the  extension 
of  the  capitalist  class  until  every  citizen  were  a  capitalist." 
In  case  of  such  developments  companies  would  acquire, 
through  participation  of  the  whole  society  in  their  capital, 
a  truly  public  character,  while  the  direction  would  rest  in 
the  hands  of  a  special  class  of  managers. 

Similar  views,  but  in  a  more  precise  form,  had  been 
developed  by  the  eminent  English  economist,  John  Maynard 
Keynes  (Lord  Keynes),  in  his  work  "  The  End  of  Laisser- 
Faire  " . 8  8  He  writes  :— 

"  But  more  interesting  ...  is  the  trend  of  Joint  Stock 
Institutions,  when  they  have  reached  a  certain  age  and 
size,  to  approximate  to  the  status  of  public  corporations 
rather  than  that  of  individualistic  private  enterprise.  One 
of  the  most  interesting  and  unnoticed  developments  of 
recent  decades  has  been  the  tendency  of  big  enterprise  to 
socialise  itself.  A  point  arrives  in  the  growth  of  big 
institutions  ...  at  which  the  owners  of  the  capital, 
i.e.  the  shareholders,  are  almost  entirely  dissociated  from 
the  management." 

Such  views  are  also  shared  by  many  German  writers,  such 
as  for  example  Prof.  Geiler  who  expressed  them  in  his 
memorandum  submitted  to  the  German  Commission  of 
Enquiry  (Enquete  Ausschuss). 

87  Hermann  Hagedorn,  Brookings:   A  Biography  (N.Y.,  1936),  pp.  259 — 260. 

88  J.  M.  Keynes,  The  End  of  Laiseer-Faire  (London,  1926),  p.  42  ff. 
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One  must  mention  next  Berle  and  Means,88*  who,  discussing 
in  the  final  chapter  of  their  above-quoted  work  the  future 
state  of  society,  foresaw  among  others  a  following  possible 
line  of  development: — 

"  On  the  one  hand,  the  owners  of  the  passive  property, 
by  surrendering  control  and  responsibility  over  the  active 
property,  have  surrendered  the  right  that  the  corporation 
should  be  operated  in  their  sole  interest — they  have  released 
the  community  from  the  obligation  to  protect  them  to  the 
full  extent  implied  in  the  doctrine  of  strict  property  rights. 
At  the  same  time,  the  controlling  groups,  by  means  of  the 
extension  of  corporate  powers,  have  in  their  own  interest 
broken  the  bars  of  tradition  which  require  that  the  corpora- 
tion be  operated  solely  for  the  benefit  of  the  owners  of 
passive  property.  Eliminating  the  sole  interest  of  the 
passive  owner,  however,  does  not  necessarily  lay  a  basis 
for  the  alternative  claim  that  the  new  powers  should  be 
used  in  the  interest  of  the  controlling  groups.  .  .  . 

"It  is  conceivable — indeed  it  seems  almost  essential  if 
the  corporate  system  is  to  survive — that  the  '  control '  of 
the  great  corporations  should  develop  into  a  purely  neutral 
technocracy,  balancing  a  variety  of  claims  by  various 
groups  in  the  community  and  assigning  to  each  a  portion 
of  the  income  stream  on  the  basis  of  public  policy  rather 
than  private  cupidity." 

In  this  way  the  authors  are  led  to  admit  the  possibility  of 
the  appearance  of  a  purely  neutral  technocracy  predestined 
to  rule  society.  Elements  of  company  law  become  elements 
of  sociology  and  a  corporation  becomes  a  form  of  social 
organisation. 

'  In  still  larger  view,  the  modern  corporation  may  be 
regarded  not  simply  as  one  form  of  social  organization  but 
potentially  (if  not  yet  actually)  as  the  dominant  institution 
of  the  modern  world.  .  .  .  The  rise  of  the  modern 
corporation  has  brought  a  concentration  of  economic  power 
which  can  compete  on  equal  terms  with  the  modern  state- 
economic  power  versus  political  power,  each  strong  in  its 
own  field.  The  state  seeks  in  some  aspects  to  regulate  the 
corporation,  while  the  corporation,  steadily  becoming  more 
powerful,  makes  every  effort  to  avoid  such  regulation. 

88a  Op.  cit.,  p.  354—357. 
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Where  its  own  interests  are  concerned,  it  even  attempts  to 
dominate  the  state.  The  future  may  see  the  economic 
organism,  now  typified  by  the  corporation,  not  only  on  an 
equal  plane  with  the  state,  but  possibly  even  superseding 
it  as  the  dominant  form  of  social  organization.  The  law 
of  corporations,  accordingly,  might  well  be  considered  as 
a  potential  constitutional  law  for  the  new  economic  state, 
while  business  practice  is  increasingly  assuming  the  aspect 
of  economic  statesmanship." 

The  latest  exponent  of  similar  ideas  is  to  some  extent  an 
American,  James  Burnham,  whose  work,  "  The  Managerial 
Revolution"  deserves  careful  study.89 

Burnham  uses  as  his  starting  point  the  work  of  Berle  and 
Means.  His  attitude  to  these  authors  can  be  clearly  seen 
from  the  passage  given  below: — 90 

;  The  so-called  '  separation  of  ownership  and  control ', 
paralleling  the  growth  of  the  great  public  corporations  of 
modern  times,  has,  of  course,  been  a  widely  recognised 
phenomenon.  A  decade  ago  it  was  the  principal  subject 
of  the  widely  read  book,  '  The  Modern  Corporation  and 
Private  Property,'  by  Berle  and  Means.  In  this  book,  the 
authors  showed  that  the  economy  of  the  United  States 
was  dominated  by  the  two  hundred  largest  non-banking 
corporations  (they  did  not  discuss  the  relation  of  these  to 
financial  houses) ;  and,  second,  that  the  majority  of  these 
corporations  were  no  longer,  in  practice,  controlled  by  their 
nominal  legal  owners  (that  is  stockholders  holding  in  their 
names  a  majority  of  the  shares  of  stock). 

'  They  divided  these  corporations  according  to  *  types 
of  control '.  .  .  . 

"Most,  however  (1929,  65  per  cent,  of  these  200 
corporations  with  80  per  cent,  of  the  total  assets),  they 
decided  were  what  they  called,  significantly  enough, 
'  management-controlled  V'*1 

89  James  Burnham,  The  Managerial  Revolution,  or  what  is  happening  in  the  World 
Now   (London,    1942).     Burnham's   theories   are  extremely   popular   in   certain 
American  circles.    Robert  S.  Lynd,  in  the  introduction  to  a  work  by  Prof.  Robert  A. 
Brady,  Business  as  a  System  of  Power  (N.Y.,  1943),  writes:  "  Burnham's  plausible 
thesis  of  the  '  managerial  revolution  '  has  been  seized  upon  by  business,  and  a 
powerful  medium  like  '  Fortune  '  proclaims  itself  in  its  new  editorial  policy  as  the 
organ  for  '  the  managers  of  America  '." 

90  Op.  cit.,  pp.  83—84. 

9 1  Op.  cit.,  pp.  83—84. 
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Basing  himself  on  these  facts  and  on  an  analysis  of  the 
trends  of  development  in  modern  society,  Burnham 
reaches  the  conclusion  that  "  the  capitalist  society  exists  no 
longer  or  lingers  only  as  a  temporary  remnant.  Managerial 
society  has  taken  its  place."92 

Burnham  thus  obtains  his  formulas  of  "  The  Managerial 
Society  "  and  of  "  The  Managerial  Economy  ".  He  defines 
this  system  of  economy  as  follows: — 93 

"  The  system  of  managerial  economy  might  be  called  a 
type  of  *  corporate  exploitation '  as  opposed  to  the 
'  private  exploitation  '  of  capitalism." 

No  wonder  that  Burnham  thinks  that:94 

"It  is  false  that  socialism  is  the  only  alternative  to 
capitalism.  It  is  false  that  capitalism  will  continue.  It 
is  false  that  socialism  will  replace  it." 

What  has  been  said  so  far  does  not  give  an  adequate  idea 
of  the  line  of  thought  pursued  by  Burnham.  For  it  must  be 
mentioned  that  Burnham  criticises  the  views  of  Berle  and 
Means,  accusing  them  of  certain  inconsistency: 

"  Berle  and  Means  are  therefore  inconsistent,  or  at  least 
incomplete,  when  they  speak  of  '  the  separation  of 
ownership  and  control.'  Those  who  control  are  the 
owners."95 

Burnham  is,  in  fact,  little  interested  in  the  distinctions 
introduced  into  the  whole  subject  by  treating  it  from  the 
legal  point  of  view,  as  has  been  done  by  Berle  and  Means. 
If  the  managers  control  all  the  activities  of  the  companies, 
they  are,  in  Burnham's  view,  their  rulers,  and  the  society 
where  these  companies  exist  is  a  "  managerial  society." 

One  cannot  dwell  any  longer  upon  Burnham's  theories, 
which  must  be  placed  among  a  large  class  of  such  similar 
bold  doctrines  which,  from  time  to  time,  spring  here  and 
there  in  heads  too  ready  to  make  broad  generalisations  and 
jump  to  hasty  conclusions.  One  must  only  point  out  that  the 
assumption  that  the  managers  form  an  independent  group 
and  that  they  do  not  represent  the  interests  of  capitalists 
seems  almost  grotesque  and  is  only  a  product  of  the  author's 

»2  Op.  cit.,  p.  112.  »3  Op.  cit.,  p.  119. 

94  Op.  cit.,  p.  207.  »6  Op.  cit.,  p.  89.    Comp.  also  p.  »8. 
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vivid  imagination.    Prof.  Robert  A.  Brady  in  his  "  Business 

as  System  of  Power"98  rightly  says:— 

'  The  leading  managerial  and  directorial  figures  within 
the  inner  business  sancta  are  real,  not  fictitious  figures, 
and  they  are  drawn  from,  or  have  been  absorbed  into,  the 
upper  layers  of  wealth  and  income  whose  stakes  it  is  their 
function  to  defend." 

Equally  critical  is  Robert  S.  Lynd:97 

;'  Behind  the  fiction  of  the  '  manager  class '  so  con- 
veniently sterilised  from  the  taint  of  special  interest  stands 
the  same  old  power,  '  the  voice  is  Jacob's  voice,  but  the 
hands  are  the  hands  of  Esau '." 

It  should  be  pointed  out  that  Burnham  when  quoting 
Berle  and  Means  does  so  in  an  inaccurate  way  and  indeed 
without  properly  understanding  the  views  of  those  authors. 
The  latter,  contrary  to  the  above-quoted  statement  of 
Burnham,98  do  not  in  any  way  say  that  "  sixty-five  per  cent, 
of  200  corporations  were  management  controlled."  The 
number  given  in  Table  XIII  contained  on  p.  115  of  the  work 
of  Berle  and  Means  under  the  heading  of  "  Management 
Control "  is  44  per  cent.  The  authors  do  indeed  give 
separately  another  figure  resulting  from  adding  to  the  group 
under  the  heading  of  "  Management  Control "  a  second 
group  under  the  heading  of  "  Legal  Device  "  and  they  thus 
obtain  a  total  of  65  per  cent.,  but  the  fact  that  they  treat 
these  two  groups  as  near  to  each  other  does  not  justify 
treating  them  as  if  they  were  identical,  as  is  done  by  Burnham 
in  an  attempt  to  simplify  things  unduly.  Finally,  it  must 
be  observed  that  the  statistical  data  on  which  was  based  the 
work  of  Berle  and  Means  are  in  any  case  out  of  date;  the 
Temporary  National  Economic  Committee,  for  example,  has 
later  figures  for  the  year  1937.  Using  its  table  of  "  Classifica- 
tion of  200  largest  non-financial  corporations  by  type  of 
dominant  interest  group  ""  one  finds  that  out  of  200  "  non- 
financial  corporations  "  only  61  had  been  classed  among  the 
"  no  dominant  interest  group "  which,  in  the  view 
of  those  who  prepared  the  monograph  of  the  Temporary 
National  Economic  Committee,  as  has  been  pointed  out 

96  Robert  A.  Brady,  Business  as  System  of  Power  (N.Y.,  1943),  p.  314. 

97  See  Robert  A.  Brady,  op.  cit.,  p.  xvi.  98  Op.  cit.,  p.  83. 
99  Op.  cit.,  pp.  1486—1487. 
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above,  "  does  not  mean,  however,  that  an  actual  centre  of 
control  was  lacking,  but  only  indicates  that  a  study  of  the 
200  largest  record  holdings  failed  to  disclose  such  a  centre." 
But  even  assuming  that  those  61  companies  can  be  included 
in  the  group  under  the  heading  of  "  management  control  " 
one  would  only  obtain  the  figure  of  30' 5  per  cent. :  that  is  a 
much  lower  percentage  than  the  65  per  cent,  given  by 
Burnham. 

Very  serious  dangers  are  contained  in  theories  so  ill- 
conceived,  chaotic  and  lacking  in  seriousness  as  those  of 
Burnham.  Thus  he  draws  from  his  general  thesis  conclusions 
which  can  certainly  render  more  difficult  the  proper 
understanding  of  the  nature  of  the  Hitlerite  regime.  He 
writes: — J 

:'  The  German  capitalists  as  capitalists  (not  necessarily 
always  as  individuals  functioning  in  other  capacities) 
because  of  their  loss  of  control  over  the  instruments  of 
production — a  loss  which  leads  progressively  to  their  loss 
of  legal  ownership  rights  and  of  income — slip  from  their 
position  as  the  ruling  class  in  Germany.  They  become, 
more  and  more,  simply  tolerated  pensioners,  rapidly 
approaching  social  impotence." 

Burnham  is  also  convinced  that: — 8 

"  In  short,  Germany  is  to-day  a  managerial  State  in  an 
early  stage." 

In  this  way  the  dictatorship  of  a  Prussian  military  clique, 
acting  in  co-operation  with  the  German  industrial  barons, 
becomes  transformed  in  Burnham's  imagination  into  a  kind 
of  rationalised  technocracy  forming  apparently  a  stage  of 
development  through  which  the  whole  of  mankind  must 
pass. 

1  Op.  cit.,  pp.  224—225. 

2  Op.  cit.,  p.  225. 
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INTRODUCTION 

THE  non-Polish  reader  will  scarcely  be  in  a  position  to  judge 
social  legislation  as  it  existed  in  Poland  before  the  present 
war  unless  he  is  afforded  an  opportunity  of  surveying  its 
development  in  the  right  perspective.  To  this  end  a  brief 
reference  to  the  conditions  existing  in  Poland  at  the  beginning 
of  her  independence  in  1918  is  a  pre-requisite. 

At  that  time  about  60  per  cent,  of  her  population  lived  in 
the  Eastern  and  Central  provinces,  which  previously,  because 
of  the  partitioning  of  Poland  at  the  end  of  the  eighteenth 
century,  were  under  Russian  rule;  the  remaining  population 
inhabited  the  Southern  and  Western  parts  annexed  by 
Austria  and  Prussia.  Unity  of  the  Polish  Nation  having 
been  thus  disrupted,  not  only  did  the  political  status  of  the 
respective  provinces  vary  widely,  but  economic  conditions, 
and  consequently  the  standards  of  living,  also  presented  the 
greatest  contrasts.  Even  in  the  former  Russian  Poland 
conditions  were  in  many  respects  different.  Roughly  speak- 
ing, industry  was  mainly  located  in  the  Central  provinces,  at 
Warsaw,  Lodz,  Czestochowa,  etc.,  the  coal-mining  industry 
in  the  Cracow  region  and  in  Silesia,  the  oil  fields  in  Eastern 
Galicia.  Hence  the  majority  of  industrial  workers  inhabited 
the  former  Russian  Poland,  and  the  miners  Silesia  and 
the  adjacent  mining  regions,  whilst  agricultural  labourers 
were  dispersed  all  over  the  country.  When  Poland's 
independence  was  restored,  not  only  did  the  degree  of  social 
protective  measures  as  applied  to  workers  vary  greatly  in  the 
different  provinces,  but,  also,  trade  unionism  had  attained  to 
greater  status  and  strength  in  some  provinces  and  lesser 
in  others. 
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Under  Tsarist  rule,  freedom  of  association  was  repressed  to 
such  an  extent  that  no  real  trade  union  movement  could 
legally  exist,  and  consequently  there  was  a  complete  absence 
of  collective  industrial  bargaining.  The  Criminal  Code  of 
1903  made  strike  action  a  political  offence  and  strikers 
were  summarily  punished.  Labour  legislation  was  confined 
to  a  few  regulations,  affording  but  scanty  protection  to 
industrial  workers  and  none  at  all  to  agricultural  labourers, 
outworkers,  non-manual  workers,  domestic  servants,  etc. 
Even  industrial  workers  could  work  up  to  10£  hours  a  day 
excluding  breaks.  No  social  insurance  system  existed,  and 
the  only  Insurance  Scheme  introduced  in  Russia,  in  1912,  was 
not  extended  to  the  Polish  provinces. 

In  Germany,  no  agricultural  labourers'  unions  were  per- 
mitted until  November,  1918,  and  the  activities  of  the  unions 
with  Polish  membership  were  severely  restricted  by  an  Act 
practically  prohibiting  the  use  of  the  Polish  language  at 
public  meetings.  The  arbitration  system  was  practically 
non-existent,  and  not  until  after  the  war  did  it  receive  legal 
recognition.  Neither  state  unemployment  insurance  nor 
state  employment  exchanges  had  been  introduced. 

In  Austria,  the  workers  enjoyed  greater  freedom  and  their 
social  rights  were  better  protected.  The  industrial  develop- 
ment of  Galicia,  however,  was  deliberately  delayed  by  the 
Austrian  Government  in  favour  of  the  German  provinces, 
Sudetenland,  and  to  some  extent  Bohemia,  and  at  the  expense 
of  the  other  parts  of  the  Monarchy.  Hence  the  population 
of  Galicia,  and  in  particular  its  working  classes,  was  exposed 
to  great  hardships  and  its  standard  of  living  was  extremely 
low.  Collective  agreements,  arbitration  and  conciliation,  in 
the  absence  of  legal  recognition  and  regulation,  meant  very 
little  prior  to  December,  1919.  No  old-age  and  invalidity 
pensions  were  paid  to  manual  workers  other  than  miners. 
The  health  insurance  system  was  in  many  respects  obsolete 
and  failed  to  meet  requirements. 

Contracts  of  service  were  regulated  by  the  Austrian, 
German  and  Russian  Civil  Codes ;  in  Central  Poland  the 
French  Code  ("  Code  Napoleon  "),  introduced  by  Napoleon 
in  1808,  was  still  in  operation.  The  provisions  of  the  Austrian 
Code  of  1811,  relating  to  contract  of  service,  were  substantially 
amended,  but  only  during  the  last  war.  Those  of  the 
Biirgerliches  Gesetzbuch,  although  of  modern  origin,  were 
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cumbersome  and  involved.  And  finally  those  of  the  Russian 
Code  of  1845  and  of  the  Code  Napoleon  were  too  meagre  and 
unsuited  to  the  needs  of  modern  industrial  life.  Such  a 
disjointed  system  was  untenable,  the  more  so  as  a  number 
of  statutes  and  regulations,  introduced  in  various  parts  of 
Poland  by  the  various  Governments,  caused  legislation  to  be 
still  more  chaotic  and  gave  rise  to  extensive  overlapping. 

Still  more  pressing  was  the  need  for  a  new  approach  to  the 
relationship  between  master  and  servant.  Formerly  it  had 
been  largely  based  on  the  assumption  that  contractual  rights 
and  duties  of  the  parties  to  the  contract  of  employment  were 
the  outcome  of  a  freely  concluded  agreement,  each  party  to  the 
contract  being  in  a  position  to  safeguard  his  interests  and 
rights.  Such  a  fallacious  conception  has  been  generally 
abandoned  by  modern  legislation  in  view  of  the  fact  that  the 
workers,  both  manual  and  non-manual,  are,  with  some 
exceptions,  compelled  to  accept  such  remuneration  for  their 
work  and  such  conditions  of  employment  as  are  offered  by 
employers,  unless  wages  and  other  conditions  of  work  have 
been  agreed  upon  by  means  of  collective  agreements,  arbitra- 
tion or  wage-fixing  bodies  acting  on  a  statutory  or  voluntary 
basis.  A  pre-requisite  of  such  machinery  is  the  existence  of 
strong  trade  unions  and  employers'  organisations  acting  in 
good  faith,  fully  alive  to  their  responsibilities  and  capable 
of  imposing  the  agreements  reached,  not  only  on  organised 
labour,  but  on  the  workers  and  employers  in  the  industry 
concerned  as  a  whole. 

Although  at  the  very  outset  of  her  independence,  trade 
unionism  grew  rapidly  in  Poland,  the  consolidation  of  the 
movement  could  not  be  expected  to  make  rapid  progress,  the 
more  so  as  the  movement  was  split  up  into  various  unions 
owing  to  political,  racial  and  religious  differences  and  to  some 
extent  to  particularism.  Until  trade  unionism  was  firmly 
established,  united  and  developed,  collective  bargaining  could 
not  function  effectively.  Hence  legislative  measures  were 
necessary,  not  only  to  fix  maximum  of  hours  of  work,  weekly 
rest  and  holidays  with  pay,  but  also  to  determine  the  minimum 
rights  of  a  worker  or  employee  under  an  individual  contract 
of  employment. 

In  view  of  Poland's  economy  and  the  peculiar  structure  of 
her  population,  stringent  safeguards  for  the  protection  of 
workers,  especially  of  young  persons  and  women,  were 

B.  15 
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indispensable.      About    60    per    cent,    of    her    population, 

amounting  to  27  millions  in  1921  and  to  over  35  millions  before 

this  war,  earned  a  livelihood  in  agriculture  and  was  distributed 

over  some  4  millions  of  mostly  small-sized  holdings.    Poland 

was  thus  a  country  of  small  peasant  proprietors,   and  to 

implement    the    Agrarian  Reform    a    considerable    number 

of  large  estates  were  gradually  divided  among  the  farmers  so 

that  the  number  of  small  holdings  was  continually  on  the 

increase.     Overcrowding  in  rural  areas  before  the  last  war 

was  noticeably  alleviated  by  extensive  emigration  overseas, 

particularly  to  the  continent  of  America,  and  by  the  mass 

exodus  of  agricultural  labourers  bound  for  seasonal  farm  work 

in  Germany.    The  need  for  emigration  was  sharply  intensified 

in  the  inter-war  period,  due  primarily  to  the  natural  growth 

of  the   rural  population.     The   practicable   possibilities   of 

emigration  were,  however,  hampered  by  the  drastic  cuts  in 

immigration  quotas  by  the  United  States  of  America,  the 

reduction  of  immigration  into  Latin- American  countries  and 

finally,  in  the  last  years,  by  the  almost  complete  stoppage 

of  the  seasonal  emigration  to  Germany  owing  to  political  and 

economic  friction  between  the  two  countries.    A  large  part 

of  the  rural  population  led  a  precarious  existence  as  a  result 

of  economic  under-development.    This  was  aggravated  by  the 

world  depression  in   agriculture.     The  surplus  population, 

amounting  to  some  millions,  could  without  any  harm  to 

agriculture,    have    been   transferred    to    other    branches    of 

economic  life,  particularly  to  industry,  had  the  latter  been 

capable  of  absorbing  large  numbers  of  such  a  surplus.    Yet 

the  lack  of  raw  materials- — which  had  to  be  imported — and 

of  the  necessary  capital,  the  fluctuations  in  currency,  the 

stoppage  of  exports  to  U.S.S.R. — which  country  pursued  a 

policy    of    economic    autarchy — and    many    other    factors, 

precluded   any   large-scale  transfer  of  rural  population  to 

industry.    Nevertheless,  there  was  a  steady  and  continuous 

influx  of  young  people  into  the  towns,  and  the  supply  of 

labour  greatly  exceeded  the  demand.    Newcomers  were  more 

than  willing  to  work  for  any  remuneration  affording  them  a 

bare  subsistence,  regardless  of  working  hours,  weekly  rest, 

fair  notice  of  termination  of  employment,  etc.     They  also 

had  no  knowledge  of  the  activities  of  trade  unions. 

As  might  be  expected,  such  conditions  adversely  affected 
urban  working-class  conditions  and  led  to  a  gradual  change 
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for  the  worse  in  their  status,  the  more  so  since  unemployment 
among  industrial  workers  and  miners  was  particularly  severe 
as  a  consequence  of  the  economic  crisis  in  Poland  in  the 
early  twenties  and  that  following  the  world  depression.  To 
alleviate  to  the  largest  possible  extent  the  evils  which  such 
phenomena  would  have  brought  about,  comprehensive  legis- 
lative measures  affording  the  widest  and  most  effective 
protection  to  the  workers  were  imperative. 

To  this  end,  labour  legislation  had  to  be  based  on  the 
fundamental  principle  that  no  individual  contract  of  employ- 
ment or  collective  agreement  enabled  the  parties  thereto  to 
circumvent  the  provisions  of  this  legislation,  and  that  any 
of  the  clauses  of  such  contract  or  agreement  were  invalid  and 
automatically  replaced  by  the  respective  statutory  provisions, 
unless  their  terms  were  such  as  to  afford  more  favourable 
conditions  to  the  worker  than  those  provided  for  in  the 
legislation.  This  principle  being  kept  in  mind,  enactments 
were  construed  accordingly. 

This  line  was  taken  immediately  after  the  Polish  people 
became  free  to  determine  the  form  of  legislation  in  their  own 
way.  As  early  as  November,  1918,  a  Decree  was  issued 
establishing  the  8-hour  working  day  and  46-hour  week. 
This  was  followed  by  other  measures  providing  for  a  Labour 
Inspectorate  (January,  1919),  allowing  the  establishment  of 
trade  unions  and  permitting  freedom  of  association  (January 
and  February,  1919),  regulating  the  settlement  of  disputes 
between  agricultural  workers  and  their  employers  (March, 
1919)  and  so  on. 

The  Polish  Constitution  of  March  17th,  1921,  solemnly 
proclaimed  that  "  Labour  is  the  principal  source  of  the 
wealth  of  the  Republic  and  shall  be  under  the  special 
protection  of  the  State  "  (Art.  102),  and  furthermore,  that 
the  employment  of  children,  young  persons  and  women,  was 
to  be  supervised  by  the  State. 

Parallel  with  this  development,  the  system  of  social 
insurance  was  set  up  by  stages  in  the  provinces  where  no 
social  insurance  formerly  existed,  i.e.,  in  former  Russian 
Poland,  and  the  existing  system  was  greatly  developed,, 
unified  and  modernised  in  the  other  provinces. 

It  is  not  possible,  within  the  compass  of  this  work,  to  go- 
into  details  in  the  field  of  social  legislation  as  it  existed  in 
Poland  in  the  years  immediately  preceding  the  outbreak  of 

15  (2) 
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the  present  war  or  even  to  survey  the  course  of  its  development 
and  the  fluctuations  it  has  undergone  owing  to  various 
economic  and  political  factors. 

The  subjects  which  will  be  summarised  in  Part  I  (Workers' 
Protective  Legislation)  are: — 

Hours  of  Work;  Weekly  Rest;  Night  Work. 

Employment  of  Women. 

Employment  of  Young  Persons. 

Industrial  Health  and  Safety. 

Holidays  with  Pay. 

Individual  Contracts  of  Service. 

Trade  Unions. 

Labour  Inspectors. 

Collective  Agreements. 

Conciliation  and  Arbitration. 

Labour  Courts. 

Labour  Protection  Council. 

Part  II  (Social  Insurance)  deals  with  the  following:— 
Sickness  and  Maternity  Insurance. 
Invalidity,  Old-Age,  Widows'  and  Orphans'  Insurance. 
Industrial  Accident  Insurance. 
Unemployment  Insurance. 
Organisation  and  Finance. 

It  should  be  pointed  out  that  regulations  governing  the 
conditions  of  employment  of  State  employees,  State  Railway 
workers,  seamen,  dockers  in  the  port  of  Gdynia,  domestic 
servants  and  some  other  categories  are  not  described  here 
and  that  the  survey  of  the  subjects  specified  above  will  be 
of  a  general  character  only. 
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I.  WORKERS'  PROTECTIVE  LEGISLATION 
HOURS  OF  WORK;    WEEKLY  REST;    NIGHT  WORK 

It  will  be  apparent  from  the  introductory  remarks  that  the 
most  pressing  problem  to  be  solved  after  Poland's  re-birth 
was  that  of  working  hours.  Thus,  as  early  as  November  23rd, 
1918,  a  Decree  was  issued  establishing  the  8-hour  day  and 
6  hours  on  Saturday,  exclusive  of  breaks,  i.e.,  a  46-hour 
week,  in  industry,  mines,  commercial  undertakings,  offices, 
etc.  No  reduction  whatever  in  wages  consequent  upon  such 
limitation  was  allowed  under  the  Act. 

This  Decree  was  superseded  by  the  Hours  of  Work  Act  of 
December  18th,  1919,  which  retained  the  limitation  of  hours 
of  work  and  regulated,  in  detail,  overtime,  night  work, 
weekly  rest-periods,  etc.  In  the  course  of  time  this  Act 
underwent  certain  amendments,  but  remained  in  force  until 
the  outbreak  of  the  present  war. 

All  these  measures  were  firmly  founded  on  the  principle 
that  the  parties  to  a  contract  of  employment  or  to  a  collective 
agreement  were  not  allowed  either  to  extend  the  hours  of 
work  beyond  the  statutory  limit  or  to  shorten  the  weekly 
rest-periods  unless  such  a  departure  had  received  the  previous 
consent  of  the  Labour  Inspector  and  only  then  if  it  was 
permitted  under  special  circumstances  specified  in  the  Act. 
Hence  any  undertaking  on  the  part  of  the  worker  to  work 
longer  hours  or  his  consent  to  receive  reduced  overtime  pay 
was  without  legal  effect,  and  the  employer  contravening  the 
provisions  of  the  law  was  liable  to  a  fine  or  imprisonment. 

Hours  of  Work 

The  statutory  maxima  of  working  hours  applied  to  all 
manual  and  intellectual  workers1  employed  in  industrial 

1  The  term  "  intellectual  workers  "  denotes  not  only  managerial,  supervisory  and 
clerical  staff,  but  also  foremen  responsible  for  work  in  their  respective  sections, 
technicians,  telegraphists  and  telephonists,  medical  and  qualified  medical,  nursing 
and  pharmaceutical  staff,  artists  employed  in  the  theatres  and  orchestras,  musicians, 
singers,  journalists  and  similar  grades. 

Salesmen  and  shop  assistants  are  considered  as  intellectual  workers  provided 
they  have  passed  six  forms  in  a  secondary  school  or  a  secondary  technical  school 
or  have  completed  a  course  at  a  technical  continuation  school  and  fulfilled  the 
requirements  laid  down  by  the  regulations. 
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or  commercial  undertakings,  offices,  handicraft  undertakings 
and  other  establishments,  even  although  not  run  for  profit. 

Thus  the  8-hour  working  day  was  introduced  in  Poland 
long  before  the  Hours  of  Work  (Industry)  Convention, 
adopted  by  the  International  Labour  Conference  in 
Washington  in  1919,  came  into  force  (June  13th,  1921) 
and  many  years  before  such  maxima  were  laid  down  for  the 
persons  covered  by  the  Hours  of  Work  (Commerce  and 
Offices)  Convention  of  1930.  It  should  be  pointed  out  that 
at  the  beginning  of  1934,  in  Poland,  the  maximum  working 
hours  on  Saturday  were  increased  to  8,  so  that  a  weekly 
maximum  of  48  hours  replaced  the  former  46,  but  hours  of 
work  still  conformed  to  the  above-mentioned  Conventions. 

Every  spell  of  more  than  6  hours'  continuous  work  had  to 
be  interrupted  by  a  break  of  not  less  than  1  hour  for  rest  or 
meal,  and  workers  were  permitted  to  leave  the  premises  so 
far  as  technical  conditions  would  allow.  In  establishments 
working  continuously  and  in  cases  where  cancellation  or 
reduction  of  the  break  was  justified  and  permitted  by  the 
Labour  Inspectors  the  workers  were  allowed  to  take  their 
meals  while  working. 

Extension  of  Hours  of  Work. — The  normal  maxima  of 
hours  of  work  could  be  exceeded:  (a)  in  case  of  disaster  or 
accident,  actual  or  threatened,  in  order  to  ensure  the  safety 
of  workers  and  to  maintain  the  undertaking  in  a  proper 
working  condition  or  to  prevent  deterioration  of  material 
or  damage  to  plant ;  (6)  in  undertakings  working  continuously 
by  a  succession  of  shifts ;  (c)  in  case  of  political  or  economic 
emergency;  (d)  for  annual  stocktaking  and  balancing  of 
accounts;  (e)  to  make  up  time  lost  in  any  one  week,  by 
extending  the  hours  in  the  following  three  weeks,  in  such  a 
way,  however,  that  the  hours  of  work  should  not  exceed 
9  hours  a  day  and  the  total  number  of  hours  in  this  period 
of  4  weeks,  192  hours,  i.e.,  a  weekly  average  of  48. 

The  Act  also  allowed  an  increase  in  the  working  hours  of 
certain  classes  of  persons  engaged  in  preparatory  or  com- 
plementary work,  which  was  of  necessity  carried  on  outside 
the  limits  laid  down  for  the  hours  of  work  of  the  rest  of  the 
personnel,  such  as  boiler  attendants,  oilers  and  greasers, 
timekeepers  and  checkers  or  works  maintenance  staff,  whose 
duty  it  was  to  carry  out  repairs,  etc.  Such  extension  could 
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not,  however,  exceed  two  hours  a  day,  and  the  Labour 
Inspector  had  the  right  to  forbid  it. 

An  extension  was  allowed  also  in  the  case  of  workers  on 
road  and  rail  transport,  nursing  staff  of  hospitals  and  persons 
being  merely  in  attendance  or  keeping  watch,  e.g.,  caretakers, 
watchmen,  works'  firemen,  hall  porters,  etc. 

The  maxima,  however,  of  permitted  additional  hours  were 
fixed  either  by  the  Hours  of  Work  Act  and  regulations  issued 
thereunder,  or  by  the  Minister  of  Labour  after  consultation 
with  the  workers'  and  employers'  organisations  concerned. 

Reduction  of  Hours  of  Work. — Although  the  Hours  of 
Work  (Coal  Mines)  Convention  (Revised),  adopted  by  the 
International  Labour  Conference  in  1935,  regulating  hours  of 
work  in  underground  hard-coal  mines,  was  not,  and  is  not 
even  to  this  day,  in  force,  two  Orders  of  April  20th,  1937  laid 
down  the  following  considerably  lower  maxima  of  hours  of 
work  in  all  Polish  coal  mines:  6  hours  a  day  and  36  hours  a 
week  for  persons  employed  underground  at  a  temperature  of 
over  28°  C. ;  7  hours  a  day  and  42  hours  a  week  for  those 
engaged  on  other  particularly  strenuous  or  unhealthy  work; 
and  7  hours  30  minutes  a  day  or  45  hours  a  week  for  others 
employed  permanently  underground,  including  winding  times. 

Overtime. — The  minimum  rate  of  pay  for  overtime  as  fixed 
by  Polish  law  since  1934  was  one  and  one-quarter  times  the 
regular  rate.  For  overtime,  however,  in  excess  of  2  hours  a 
day  or  at  night  or  work  performed  on  a  Sunday  or  public 
holiday,  the  rate  was  at  least  time-and-a-half.  Until  1934 
overtime  rates  were  double  the  above-mentioned,  but  were 
later  reduced  in  view  of  the  prevailing  bad  economic  conditions, 
which  were  further  aggravated  by  the  world  economic 
depression.  It  should  be  stated  that  the  minimum  rate  for 
overtime  as  fixed  by  the  International  Conventions  limiting 
hours  of  work  in  industrial  and  commercial  undertakings  and 
coal  mines,  was  time-and-a-quarter  only. 

Weekly  Rest 

The  Act  of  December  18th,  1919,  went  still  further  in  the 
protection  of  the  workers'  rest  than  did  the  Weekly  Rest 
(Industry)  Convention  adopted  by  the  International  Labour 
Conference  in  1921,  which  provided  that  the  whole  of  the 
staff  employed  in  any  industrial  undertaking  should  enjoy 
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a  rest  of  at  least  24  consecutive  hours  in  each  seven  days. 
By  this  Act,  work  on  Sunday  or  a  public  holiday  was 
prohibited,  not  only  in  industrial  undertakings,  but  also  in 
commercial  and  all  other  establishments  including  offices, 
shops,  etc.  Such  work  was,  however,  permitted  in  under- 
takings working  continuously  where,  for  technical  reasons, 
the  work  could  not  be  interrupted,  e.g.,  in  public  utility 
services,  pharmacies,  hospitals,  hotels,  newspaper  printing 
establishments,  bakeries,  etc.  Any  worker,  however,  employed 
on  a  Sunday  or  public  holiday  was  to  be  compensated  by  a 
rest-day  during  the  week. 

Night  Work 

Work  at  night,  i.e.,  between  9  p.m.  and  5  a.m.,  or,  in 
undertakings  working  two  shifts,  between  10  p.m.  and  4  a.m., 
was  prohibited  except  in  undertakings  working  continuously 
and  in  certain  establishments  such  as  hospitals,  pharmacies, 
hotels,  bakeries,  etc.,  or  for  the  maintenance  of  the  water, 
light  and  communications  services.  Night  work  was,  however, 
permissible  temporarily  under  certain  conditions,  e.g.,  in  case 
of  force  majeure  or  emergency,  for  annual  stocktaking  and 
balancing  of  accounts,  etc. 

EMPLOYMENT  OF  WOMEN 

For  various  reasons  special  legislative  measures  to  protect 
working  women  were  badly  needed.  Women  are  less  resistant 
to  physical  strain,  and,  if  overworked,  their  health  will  break 
down.  Thus  certain  measures  of  social  protection  had  to  be 
taken.  When  women  are  engaged  on  manual  work,  they  are 
exposed  to  special  dangers  which  threaten  not  only  the 
women  themselves,  but  also  the  future  generation. 

To  this  end  extensive  protection  was  afforded  to  working 
women  mainly  by  the  Act  of  July  2nd,  1924,  as  also  by  some 
fragmentary  legislative  provisions.  Maternity  protection, 
hours  of  work  and  the  employment  of  women  on  unhealthy, 
heavy  or  dangerous  work  were  the  main  points  of  these 
provisions. 

Maternity  Protection 

Regulation  of  employment  of  women  during  the  maternity 
period  embraced  pre-natal,  confinement  and  post-natal 
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periods,  as  well  as  the  period  of  infancy  of  their  children. 
Following  the  Convention  adopted  by  the  International 
Labour  Conference  at  Washington  in  1919  and  the  Polish 
Constitution  of  March  17th,  1921,  the  above-mentioned  Act 
of  July  2nd,  1924,  established  the  right  of  the  woman 
worker  to  leave  her  employment  on  production  of  a  medical 
certificate  stating  that  her  confinement  would  probably  take 
place  within  six  weeks  and  forbade  her  employment  during 
the  six  weeks  following  her  confinement.  The  six  weeks' 
absence  before  confinement  was  optional,  whilst  that  following 
childbirth  was  compulsory.  Further  protection  was  given  by 
a  provision  forbidding  the  employer  to  give  notice  of  dismissal 
during  maternity  leave  as  defined  in  the  Act,  and  such 
protection  was  further  extended  for  intellectual  workers  to 
three  months  in  case  of  illness  arising  out  of  pregnancy  or 
childbirth.  Thus  reinstatement  in  employment  after  the 
legal  period  of  absence  from  work  was  guaranteed. 

The  benefits  due  to  women  during  maternity  leave,  and 
consisting  of  free  attendance  of  a  doctor  or  certified  midwife 
and  cash  benefits  replacing  wages  under  the  Sickness  and 
Maternity  Insurance  Scheme,  are  dealt  with  later.  It  must 
be  pointed  out  that  the  Decree  of  1928  concerning  individual 
contracts  of  service  of  intellectual  workers  provided  for 
full  wages  during  illness  not  exceeding  three  months  and 
consequently  such  wages  were  assured  also  during  the  periods 
of  maternity  leave  or  illness  arising  out  of  confinement. 

Expectant  mothers  were  entitled  to  short  absences  (up  to 
six  days  monthly),  when  in  need  of  rest  at  any  time  during 
pregnancy.  Moreover,  during  the  nursing  period,  a  woman 
was  entitled  to  breaks  in  her  work — of  one  half-hour  twice 
a  day — for  nursing  purposes,  counted  as  part  of  the  normal 
working  time,  and  no  deduction  from  wages  was  permitted  in 
respect  of  such  time.  Certain  types  of  work  were  not  allowed 
for  pregnant  women,  such  as  X-ray  work,  or  on  presses, 
punching  machines,  etc.,  in  addition  to  the  work  forbidden 
to  women  generally,  as  described  further  on. 

Lastly,  to  facilitate  the  work  of  women  nursing  their 
infants,  factories  employing  100  or  more  women  were  obliged 
to  set  up  and  maintain  creches,  or,  in  some  cases,  maternity 
welfare  centres. 
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Hours  of  Work  and  Night  Work 

The  statutory  maxima  of  hours  of  work  as  set  out  in  the 
preceding  section  applied  to  workers  of  both  sexes,  without, 
however,  any  special  reference  to  easing  of  adult  women's 
work  during  the  day.  In  fact,  however,  a  strict  limitation 
of  women's  work  existed,  since  overtime  was  restricted  by 
Labour  Inspectors  to  cases  of  great  urgency,  the  permitted 
extension  of  hours  was  shorter,  and  a  break  was  introduced 
before  overtime  work  could  begin. 

Night  work  for  women,  however,  required  special  protection 
because  of  its  particularly  harmful  physiological  and  social 
effects  and  consequently  its  effects  on  the  coming  generation. 
These  special  dangers  were  recognised,  so  that,  in  addition  to 
the  provisions  of  the  Hours  of  Work  Act  of  1919,  forbidding 
night  work  for  both  sexes,  special  legislative  measures  were 
introduced  by  the  Act  of  July  2nd,  1924,  following  the 
ratification  by  Poland  of  the  Berne  Convention  of  1906. 
Thus  female  staff  employed  in  industrial  and  commercial 
undertakings  (including  offices),  in  communications  and 
transport,  whether  publicly  or  privately  owned,  were  not 
permitted  to  work  at  night,  i.e.,  between  8  p.m.  and  6  a.m. 
in  single-shift  work,  and  10  p.m. — 5  a.m.  in  two-shift  work, 
and  an  unbroken  night  rest  period  of  11  hours  was  introduced. 
This  period  could  be  reduced  in  case  of  women  over  18  years 
of  age  to  10  hours  on  not  more  than  60  days  in  the  year,  if 
permitted  by  a  Labour  Inspector,  where  the  industrial 
undertaking  was  influenced  by  the  seasons  or  when  exceptional 
circumstances  demanded  it. 

Night  work  was  also  permissible  for  women  over  18  for 
work  required  by  the  daily  needs  of  the  population  (main- 
tenance of  water  or  light  services,  work  in  pharmacies, 
restaurants,  etc.),  in  the  event  of  disasters  or  accidents,  actual 
or  threatened,  or  to  prevent  damage  to  machinery.  Finally, 
Labour  Inspectors  could  permit  night  work  when  it  was 
necessary  to  preserve  raw  materials  or  goods  subject  to  rapid 
deterioration.  These  exceptions  were  in  line  with  the 
provisions  of  the  Night  Work  (Women)  Conventions  adopted 
by  the  International  Labour  Conferences  in  1919  and  1934. 

Employment  on  Heavy,  Dangerous  or  Unhealthy  Work 

The  types  of  heavy  work  on  which  women  could  not  be 
employed  were  enumerated  in  the  Schedule  to  the  Act  of 
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July  2nd,  1924  (amended  in  1935),  or  indicated  in  other 
legislative  provisions.  Thus  the  employment  of  women  on 
underground  work  in  mines  was  strictly  prohibited  long 
before  the  International  Labour  Conference  adopted  the 
Underground  Work  (Women)  Convention  (Geneva,  1935). 
A  number  of  other  types  of  heavy  work  were  likewise  prohibited, 
e.g.,  loading  and  unloading  of  ships  at  Gdynia,  transport  of 
heavy  objects,  laying  underground  cables,  paving,  stone 
quarrying,  specified  operations  in  metal,  wood,  and  glass 
works,  sugar  factories,  etc. 

Dangerous  work  prohibited  to  all  women  covered  the 
operation  and  maintenance  of  transmission  gear,  the  installa- 
tion and  maintenance  of  lifts,  work  on  gas  generators  and  a 
number  of  other  operations  as  specified  in  the  schedule. 

Work  was  considered  unhealthy  and,  as  such,  forbidden 
to  women  when  it  involved  harmful  chemical  processes, 
poisonous  gases  or  noxious  liquids.  Hence  work  on  artificial 
silk  or  gilding,  or  work  with  arsenic,  mercury,  etc.,  was 
forbidden  either  absolutely  or  in  part. 

In  certain  industries  the  employment  of  women  was  per- 
mitted subject  to  the  adoption  of  certain  hygienic  precautions 
for  removal  of  dust,  for  ventilation,  etc. 

Following  the  ratification  by  Poland  of  the  White  Lead 
(Painting)  Convention  adopted  by  the  International  Labour 
Conference  (Geneva,  1921),  the  Decree  of  June  30th,  1927, 
and  the  Order  of  September  13th,  1930,  prohibited  the 
employment  of  women  on  processes  involving  the  use  of 
white  lead  and  lead  compounds. 

Some  further  restrictions  as  applied  to  pregnant  women 
have  already  been  dealt  with. 

Contravention  of  legislative  measures  governing  employ- 
ment of  women  was  heavily  penalised  both  by  fines  and 
imprisonment.  These  penalties  were  imposed  as  a  rule  by 
Labour  Inspectors  as  explained  in  the  section  dealing  with  the 
functions  of  the  Labour  Inspectorate.  To  make  protection 
of  working  women  more  effective,  special  Women  Labour 
Inspectors  were  responsible  for  the  enforcement  of  legislation 
concerning  the  employment  of  female  and  juvenile  workers. 
The  inclusion  of  women  in  the  Labour  Inspectorate  proved 
most  satisfactory  and  was  recommended  to  all  countries  by 
the  Regional  Conference  of  Representatives  of  Labour 
Inspection  held  at  the  Hague  in  1935. 
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EMPLOYMENT  OF  YOUNG  PERSONS 

It  is  scarcely  necessary  to  give  specific  reasons  justifying 
the  special  protection  of  young  persons  while  at  work  as  they 
are  evident  and  universal.  In  Poland  such  protection  was 
particularly  imperative  at  the  initial  stage  of  her  social 
development  because  of  the  conditions  in  which  children  and 
juveniles  had  grown  up  during  the  1914 — 1918  and  1920  wars 
and  in  the  years  immediately  following  them.  A  good  and 
sound  physique  among  the  young  people  could  not  be  expected. 
Of  the  many  steps  undertaken  to  maintain  the  health  of 
youth,  the  protective  measures  to  safeguard  the  interests  of 
young  persons  while  at  work  were  of  vital  importance.  Such 
measures  embraced  admission  to  employment,  employment  on 
heavy,  dangerous  or  unhealthy  work,  hours  of  work,  night 
work,  remuneration,  school  attendance,  holidays  with  pay, 
and  supervision  of  conditions  of  employment. 

Admission  to  Employment 

Before  the  Minimum  Age  (Industry)  Convention  adopted 
by  the  International  Labour  Conference  (Washington,  1919) 
came  into  force,  the  Polish  Constitution  of  March  17th,  1921, 
expressly  stated  that  the  employment  of  children  below  the 
age  of  15  was  forbidden.  The  same  age  limit  was  subsequently 
retained  by  the  Act  of  July  2nd,  1924.  Hence  the  limit 
was  one  year  higher  than  that  adopted  by  the  above-mentioned 
Convention  (14  years  of  age)  as  well  as  by  other  International 
Conventions — the  Minimum  Age  (Sea)  Convention,  1920,  the 
Minimum  Age  (Agriculture)  Convention,  1921,  and  the 
Minimum  Age  (Non-Industrial  Employment)  Convention, 
1932.  It  is  true  that  following  the  partial  revision  of  these 
Conventions,  in  1936  and  1937,  the  general  age  limit  was 
raised  to  15  or  sometimes  to  16  years  of  age,  but  few  of  these 
revised  Conventions  were  in  force  even  in  1939,  many  exceptions 
to  the  general  rule  were  permitted,  and  children  of  13  years  of 
age  were  employable  under  certain  conditions. 

No  exemption,  however,  was  permissible  under  legislation 
in  Poland,  and  any  person  who  took  into  remunerative 
employment  a  child  under  15  was  liable  to  a  fine  or 
imprisonment. 

The  employment  of  young  persons,  i.e.,  between  15  and 
18  years  of  age,  was  conditional  on  the  production  of  the 
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consent  of  a  parent  or  guardian  in  writing,  a  school  examina- 
tion certificate  and  a  certificate  signed  by  a  doctor  approved 
by  the  Labour  Inspector  to  the  effect  that  the  employment 
in  question  was  in  no  way  injurious  to  health  and  physique. 
It  should  be  pointed  out  that  the  stipulation  requiring  a 
certificate  attesting  fitness  for  work  of  young  persons  on  their 
entry  into  employment  has  so  far  not  received  international 
recognition  and  a  medical  examination  is  required  only  by  the 
Medical  Examination  of  Young  Persons  (Sea)  Convention 
adopted  in  Geneva  in  1921  as  regards  young  persons  under 
18  employed  at  sea. 

As  a  measure  to  prevent  the  employment  of  an  excessive 
number  of  minors  (unemployment  of  adult  workers  was  at 
the  time  extremely  high),  the  Act  of  July  2nd,  1924  (as 
amended  by  the  Act  of  November  7th,  1931),  empowered 
the  Minister  of  Labour  to  issue  Orders  fixing  maximum  ratial 
percentages  of  young  persons  to  the  total  number  of  adult 
workers  in  the  different  branches  of  industry.  Should  the 
ratio  be  exceeded  in  any  undertaking,  the  Labour  Inspector 
could  order  the  number  of  young  persons  to  be  reduced 
whilst  penalties  were  imposed  for  contravening  the  order. 

Employment  on  Heavy,  Dangerous  or  Unhealthy  Work 

There  exists  a  long  list  of  occupations  forbidden  to  young 
persons  under  18,  covering  many  more  occupations  than 
those  concerning  women.  It  covers  employment  in  very 
high  temperatures;  work  involving  the  use  of  mercury, 
arsenic,  lead,  phosphorus,  etc.,  cleaning  of  sewers,  lifting  and 
carrying  of  loads  exceeding  25  kgs.  (for  females  under  18, 
15  kgs.),  certain  operations  in  tobacco  factories,  paper  mills, 
tanneries,  mines,  in  the  manufacture  of  explosives  and  work 
on  railways  and  on  vessels  as  trimmers  and  stokers,  etc. 
There  were  only  a  few  exceptions  to  this  rule  as  regards 
light  work  permitted  to  young  persons  over  16.  The  Act  of 
October  27th,  1933,  expressly  prohibited  the  employment  of 
young  persons  under  18  as  dockers  at  Gdynia. 

Hours  of  Work  and  Night  Work 

The  general  limitation  of  working  hours  and  other  pro- 
visions of  the  Act  of  December  18th,  1919,  relating  to  weekly 
rest,  public  holidays,  etc.,  was  applicable  to  young  persons. 
Furthermore  the  Act  of  July  2nd,  1924,  relating  to  the 
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employment  of  young  persons  and  women,  expressly  stated 
that  no  overtime  work  was  permissible,  unless  an  extension 
of  working  hours  was  allowed  in  exceptional  cases  of  force 
majeure,  actual  or  imminent,  in  order  to  maintain  the  safety 
of  the  workers,  to  keep  the  establishment  working  when  it 
would  otherwise  stop,  or  to  prevent  the  loss  of  materials  or 
destruction  of  machinery. 

The  night's  rest  of  young  persons  must  not  be  less  than 
eleven  consecutive  hours  and  must  include  the  hours  between 
8  p.m.  and  6  a.m.  in  undertakings  working  a  single  shift,  or 
between  10  p.m.  and  5  a.m.  where  the  two-shift  system  is 
in  operation.  This  was  in  conformity  with  the  Night  Work 
(Young  Persons)  Convention  adopted  by  the  International 
Labour  Conference  in  Washington  in  1919.  The  only 
exception  to  this  rule  is  for  boys  over  16  employed  in 
industrial  undertakings,  where,  by  reason  of  the  nature  of 
the  process,  work  has  to  be  continuous,  day,  and  night,  as  in 
the  manufacture  of  iron  and  steel,  paper  and  raw  sugar  or 
in  glass  works.  This  exception  is  in  line  with  the  above- 
mentioned  Convention. 

School  Attendance ;  Remuneration ;  Holidays  with  Pay ; 
Supervision  of  Working  Conditions. 

Young  persons  were  obliged  to  attend  commercial  or 
technical  continuation  classes  or  classes  for  illiterates,  and  the 
Act  of  July  2nd,  1924,  prescribed  that  each  juvenile  must  be 
freed  from  work  at  least  6  hours  a  week,  if  such  classes  were 
held  during  working  time,  and  these  hours  of  study  were  to 
be  reckoned  as  working  time  and  paid  accordingly.  As 
school  attendance  was  encouraged  by  the  authorities,  many 
factories  set  aside  one  day  per  week  for  this  purpose. 

To  prevent  the  employment  of  juveniles  without  remunera- 
tion under  pretext  of  teaching  them  their  work  or  training 
them  in  a  trade,  which  was  fairly  common  in  arts  and 
handicrafts,  the  law  has,  since  1931,  prohibited  the  employ- 
ment of  juveniles  without  remuneration  or  the  charging  of 
training  premiums  of  any  kind.  The  amount  of  such 
remuneration  was  to  be  inserted  in  the  contract  of  service  or 
apprenticeship  and  entered  in  the  register  described  below, 
failing  which  the  contract  was  declared  void  and  the  employer 
was  liable  to  a  fine  or  imprisonment. 

As  set  out  further  on,  under  the  Act  of  May  16th,  1922,  a 
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14-day  holiday  with  pay  was  granted  annually  to  all  young 
workers,  including  apprentices.  In  this  way  they  benefited 
directly  by  the  law,  as  the  length  of  holidays  for  adult  manual 
workers  after  the  first  and  second  years  of  employment  was 
fixed  at  8  days  only.  14  days'  holiday  was  granted  to  all 
young  workers  under  18,  whereas  under  the  Holidays  with 
Pay  Convention,  1936,  juveniles  were  entitled  to  12  days' 
holiday  with  pay  annually,  if  under  16  years  of  age,  or  only 
6  days  if  over  16. 

Supervision  of  the  legislation  devised  to  safeguard  the 
interests  of  juveniles  was  entrusted  to  the  special  Women 
Labour  Inspectors  referred  to  in  the  preceding  section  and 
to  a  Chief  Woman  Officer  of  the  Labour  Inspectorate 
Department  of  the  Ministry  of  Labour.  Such  agents,  in  close 
collaboration  with  the  trade  unions  and  welfare  institutions, 
proved  most  efficient,  and  in  the  years  immediately  preceding 
the  present  war  the  number  of  Women  Labour  Inspectors 
was  on  the  increase  and  their  activities  contributed  greatly 
towards  alleviating  working  conditions  and  towards  further 
social  advancement.  To  facilitate  the  supervision  of  juvenile 
labour,  the  law  prescribed  that  a  register  with  specific  entries 
was  to  be  kept  in  every  undertaking  employing  young  persons 
and  this  register  had  to  be  submitted  to  the  Labour  Inspectors 
on  request.  Furthermore,  a  list  of  all  young  persons 
employed  was  to  be  posted  in  a  conspicuous  place  on  the 
premises. 

All  the  above-mentioned  regulations  were  applicable  not 
only  to  factories  within  the  meaning  of  the  Factories  Act, 
1937,  operative  in  Britain,1  but  to  all  industrial,  commercial 
and  transport  undertakings,  offices  and  all  establishments, 
even  those  not  run  for  purposes  of  gain. 

In  case  of  any  infringement  of  the  Act  of  July  2nd,  1924, 
or  of  any  regulations  made  thereunder,  the  Labour  Inspector 
could  issue  an  order  to  the  employer  to  take  such  steps  as 
were  specified  to  remedy  any  matters  in  respect  of  which  the 
infringement  had  occurred  and  if  the  order  was  not  complied 
with  within  the  time  fixed  therein,  the  employer  was  liable  to 
a  fine  or  imprisonment. 

1  "The  expression  'factory'  means  any  premises  in  which,  or  within  the  close  or 
cartilage  or  precincts  of  which,  persons  are  employed  in  manual  labour  .  .  ." 
(Factories  Act,  1937,  s.  151). 
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INDUSTRIAL  HYGIENE  AND  SAFETY 

Measures  to  ensure  adequate  protection  of  the  life  and 
health  of  the  workers  were  provided  for,  covering  the  whole 
of  Poland,  by  the  Decree  of  March  16th,  1928.  Up  to  that 
time  a  number  of  regulations  made  by  the  authorities  of  the 
Partitioning  Powers  were  still  in  operation.  The  Decree  of 
1928  made  it  compulsory  for  employers  to  provide  safe  and 
healthy  conditions  of  employment.  All  dangerous  machinery, 
power  units  and  transmission  gear  had  to  be  securely  fenced. 
Premises  in  which  work  was  carried  out  had  to  be  sufficiently 
spacious  in  relation  to  the  number  of  workers,  well  ventilated, 
clean,  adequately  lighted  and  heated  and  provided  with 
suitable  equipment  for  the  removal  of  dust,  gases,  waste  and 
noxious  fumes  generated  in  the  course  of  production.  Further- 
more, mess-rooms,  cloakrooms,  lavatories,  and  the  like,  had 
to  satisfy  the  requirements  of  hygiene.  The  responsible 
Ministers  were  empowered  to  make  special  regulations  in 
respect  of  particular  branches  of  industry  or  classes  of  under- 
takings. One  order,  for  example,  of  the  Minister  of  Labour, 
of  March  9th,  1931,  regulated  safety  and  hygiene  in  agricultural 
and  forestry  undertakings,  another  laid  down  regulations  for 
undertakings  engaged  in  the  dressing  of  skins. 

The  Safety  Provisions  (Building)  Convention  was  not 
adopted  by  the  International  Labour  Conference  until  1937, 
whereas  in  Poland  there  was  already  in  operation  the  Order 
of  May  23rd,  1935,  which  applied  to  all  work  done  on  the 
site  in  connection  with  construction,  repairs  and  alterations 
to  buildings  of  all  types.  This  Order  contained  special 
provisions  relating  to  scaffolding,  ladders  and  safety  roofs, 
the  hoisting  and  lowering  of  loads,  the  conveyance  and  storage 
of  materials,  work  on  roofs,  etc. 

Following  the  ratification  by  Poland  of  the  White  Phos- 
phorus Convention  adopted  in  Berne  in  1906,  the  Decree  of 
April  22nd,  1927,  prohibited  the  manufacture  of  matches 
containing  white  or  yellow  phosphorus  and  the  importation 
or  sale  of  such  materials  except  for  military  or  scientific 
purposes  or  for  the  manufacturing  of  tinder  for  miners' 
safety  lamps. 

The  use  of  white  lead  and  sulphate  of  lead  and  of  all 
products  containing  these  pigments  in  the  internal  painting 
of  buildings  was  prohibited  by  the  Decree  of  June  30th,  1927, 
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in  conformity  with  the  White  Lead  (Painting)  Convention 
(Geneva,  1921).  In  addition  to  this  the  importation  of  white 
lead,  sulphate  of  lead  and  other  lead  compounds,  also  their 
manufacture  except  under  strict  control,  was  forbidden. 
Cases  of  poisoning  by  lead,  zinc,  etc.,  had  to  be  notified 
subsequent  to  verification  by  doctors  or  medical  authorities. 
Lead  poisoning — in  line  with  the  Workmen's  Compensation 
(Occupational  Diseases)  Convention  (Geneva,  1925) — was 
one  of  a  list  of  certain  occupational  diseases  which  entitled 
the  worker  incapacitated  thereby  or,  in  the  even  of  his 
death,  his  dependants,  to  benefits  payable  under  the  industrial 
accident  insurance  scheme,  as  explained  later  under  the  head- 
ing "  Industrial  Accident  Insurance." 

Measures  for  the  prevention  and  combatting  of  occupational 
diseases  were  laid  down  in  the  Decree  of  August  22nd,  1927, 
which  empowered  the  Ministers  concerned  to  issue  orders 
either  prohibiting  the  use  of  certain  dangerous  raw  materials, 
substances,  products,  implements  or  machinery,  or  dangerous 
processes,  or  permitting  their  use  or  adoption  only  under 
precisely  defined  conditions.  The  Decree  contains  provisions 
for  notification  of  specified  occupational  diseases,  examination 
of  workers  and  inspection  of  establishments  in  which  workers 
were  exposed  to  these  diseases.  Such  examinations  were 
carried  out  by  the  medical  personnel  of  the  Labour 
Inspectorate. 

The  functions  of  the  Labour  Inspectors  relating  to  industrial 
hygiene  and  safety  were  varied  and  their  powers  very  wide. 
They  could  issue  orders  prohibiting  certain  operations  to  be 
carried  out  or  the  use  of  certain  materials,  or  making  it 
obligatory  to  fence  machinery,  etc.  Where  the  Labour 
Inspector  had  given  orders  requiring  changes  in  technical 
equipment  or  in  processes  of  production,  such  as  the  intro- 
duction of  new  machines,  the  employer  concerned  could 
appeal  before  a  special  Regional  Committee  and  from  this  to 
a  Committee  presided  over  by  the  Chief  Labour  Inspector. 

Employers  guilty  of  any  contravention  of  the  provisions  of 
the  Decree  or  of  the  regulations  issued  thereunder,  or  orders 
given  by  the  Labour  Inspectors,  were  prosecuted  and  liable 
on  conviction  to  penalties  imposed  either  by  the  Labour 
Inspectors  themselves  or  by  the  Courts. 

B.  16 
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HOLIDAYS  WITH  PAY 

The  right  of  every  worker  to  an  annual  holiday  with  pay 
was  recognised  by  the  Act  of  May  16th,  1922.  Holidays 
were  granted  to  all  persons  employed  under  a  contract  of 
service  in  industry,  mines,  commerce,  offices,  communications, 
transport  undertakings,  hospitals,  public  utility  or  any  other 
undertakings,  even  if  not  run  on  industrial  lines  and 
irrespective  of  whether  they  were  privately  or  publicly  owned. 
The  Act  does  not  cover  agricultural  labourers,  workers  in 
certain  seasonal  undertakings,  or  in  craft  undertakings 
employing  not  more  than  four  workers.  Holidays  for  State 
employees  and  dockers  were  regulated  under  separate  schemes. 

Intellectual  workers  were  entitled  to  a  fortnight's  holiday 
tfter  six  months'  service  and  on  completion  of  one  year's 
service  to  one  month's  holiday  annually.  For  manual  workers 
the  duration  of  the  holiday  after  the  first  and  second  years 
of  continuous  employment  was  fixed  at  eight  days  and  after 
three  years'  employment  at  15  days  annually.  All  young 
persons  under  18  years  of  age  could  claim  a  fortnight's  holiday 
annually. 

Not  less  than  50  per  cent,  of  the  workers  in  any  undertaking 
had  the  right  to  take  their  holidays  in  the  m6nths  between 
May  1st  and  September  30th,  the  rotation  to  be  fixed  by 
arrangement  between  the  management  and  representatives 
elected  by  the  workers  for  this  purpose.  Failing  agreement 
the  Labour  Inspector  fixed  the  time  of  the  holiday  in  each  case. 

Each  worker  on  holiday  was  entitled  to  holiday  pay  of  an 
amount  equal  to  what  he  would  have  received  had  he  actually 
worked,  whether  on  whole-  or  part-time  employment. 
Holiday  pay  for  piece  workers  was  calculated  on  the  average 
earnings  for  the  three  months  preceding  the  holiday. 

The  Act  determined  the  minimum  duration  of  the  annual 
holidays.  These  could  then  be  extended  in  favour  of  the 
workers  by  collective  agreements,  arbitration  awards  or 
individual  contracts.  By  a  special  provision  of  the  Act,  any 
curtailment  of  holidays  with  pay  or  reduction  in  remuneration 
was  forbidden,  even  with  the  consent  of  the  worker. 
Employers  were  liable  for  any  sum  they  failed  to  pay  as 
remuneration  for  the  holiday  period  or  as  compensation  in 
lieu  thereof.  Such  compensation  was  payable  where  the 
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employer  terminated  the  employment  after  the  worker  had 
already  qualified  for  his  holiday,  unless  his  dismissal  was 
attributable  to  his  own  fault.  A  worker  who  left  his  employ- 
ment without  valid  reasons  forfeited  the  right  to  payment  in 
lieu  of  holiday. 

A  change  in  the  ownership  of  an  undertaking  did  not 
affect  a  worker's  right  to  his  annual  holiday,  the  period  of 
which  was  determined  by  the  length  of  his  employment. 

An  employer  convicted  of  any  breach  of  the  law  con- 
cerning holidays  with  pay  was  liable  to  a  fine  or  imprisonment, 
such  penalties  being  imposed  by  the  Labour  Inspector. 

Under  the  Code  of  Obligations  in  operation  since  1934, 
domestic  servants  were  granted  7  days'  holiday  with  pay 
after  each  year  of  service. 

INDIVIDUAL  CONTRACTS  OF  SERVICE 

We  have  seen  that  the  most  urgent  matters  to  be  settled 
by  legislation  during  Poland's  first  years  of  independence 
were  hours  of  work,  holidays  with  pay,  a  labour  inspectorate 
and  trade  unions,  individual  contracts  of  service  having  been 
regulated  previously  by  various  Civil  Codes  in  the  respective 
provinces,  the  Austrian,  German  and  Russian  Codes  and  the 
"  Code  Napoleon."  In  the  course  of  time,  however,  it 
became  imperative  to  introduce  a  greater  degree  of  uniformity 
in  this  respect  over  the  whole  of  the  country,  the  more  so  as 
there  was  a  tendency  to  regard  a  contract  of  service  as  specific, 
and  something  to  be  dealt  with  separately  and  on  quite  a 
different  basis.  This  tendency  found  its  expression  in  two 
Decrees  of  March  16th,  1928,  while  the  legislative  measure 
concerning  collective  agreements  was  the  Act  of  April  14th, 
1937,  which  will  be  dealt  with  later.  Of  the  two  Decrees 
of  March  16th,  1928,  one  regulated  individual  contracts 
of  service  of  manual  workers,  and  the  second  those  of 
intellectual  workers,  employed  in  privately  or  publicly 
owned  establishments.  They  did  not  apply,  however,  to 
permanent  State  employees,  a  section  of  Local  Government 
employees,  teachers,  agricultural  workers,  domestic  servants 
and  seamen,  these  and  certain  other  groups  being  covered  by 
special  regulations. 

Before  proceeding  to  discuss  various  questions  dealt  with 
by  these  Decrees,  as,  for  example,  the  form  of  contract, 

16  (2) 
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payment  of  wages,  termination  of  contract,  etc.,  one  point  of 
major  importance  must  be  mentioned.  The  statutory  regula- 
tion of  the  conditions  of  employment  was  intended  to  lay 
down  merely  minimum  conditions  which  the  parties  to  an 
individual  contract  were  free  to  improve  as  they  thought  fit. 
Both  Decrees  stipulate  expressly  that  the  parties  cannot,  by 
means  of  an  individual  contract  to  the  detriment  of  the 
worker,  depart  from  the  provisions  of  the  Decrees.  Any 
clauses  in  the  individual  contract,  therefore,  which  changed 
the  worker's  conditions  of  employment  to  his  disadvantage 
were  invalid  and  automatically  replaced  by  the  corresponding 
statutory  provisions.  Hence  the  most  characteristic  feature 
of  both  Decrees  is  that  they  constitute  jus  cogens  in  conformity 
with  the  leading  principle  of  workers'  protective  legislation. 
Consequently  both  Decrees  provide  for  penalties  on  employers 
for  contravention,  even  when  the  worker's  consent  to  a 
reduction  of  his  statutory  rights  had  been  obtained. 

Form  of  Contract. 

A  contract  of  service  could  be  concluded,  either  verbally 
or  in  writing,  or,  in  the  case  of  manual  workers,  by  simple 
admission  to  work  in  the  manner  customary  in  the  establish- 
ment in  question.  An  intellectual  worker  engaged  by  word 
of  mouth  was  entitled  to  demand  from  his  employer  a  state- 
ment in  writing  of  the  material  conditions  of  his  employment. 

A  probationary  period  of  employment  might  not  exceed 
7  days  in  the  case  of  a  manual  worker  or  3  months  in  the 
case  of  an  intellectual  worker.  During  this  probationary 
period  employment  could  be  terminated  at  short  notice.  If 
employment  continued  after  the  expiration  of  the  afore- 
mentioned periods  it  was  considered  to  be  permanent  and 
subject  to  termination  on  lines  as  set  out  later. 

Remuneration 

It  was  illegal  for  payment  of  wages  to  be  made  in  bills  of 
exchange,  promissory  notes,  coupons,  or  goods.  Payment 
was  to  be  made  in  cash  at  least  once  a  fortnight  in  the  case  of 
manual  workers  or  once  a  month  in  the  case  of  intellectual 
workers.  The  latest  time  in  the  day  for  payment  was 
immediately  after  work  was  finished  for  the  day.  It  might 
not  be  made  in  restaurants  or  similar  establishments.  The 
employer  was  not  entitled  to  demand  interest  -on  loans  or 
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advances  made  to  a  worker,  or  any  kind  of  compensation  in 
consideration  of  standing  surety  for  the  worker's  debts. 
Deductions  from  wages  were  not  permissible  except  for  such 
purposes  as  were  specified  in  the  Decrees  and  might  not  exceed 
the  limits  fixed  therein.  In  the  event  of  sickness  incapacita- 
ting him  from  work  an  intellectual  worker  was  entitled  to  full 
salary  during  a  period  not  exceeding  three  months.  Full 
salary  was  also  payable  during  military  training  or  when 
serving  as  a  juror  or  an  assessor  in  the  Labour  Court. 

In  cases  where  certain  work  was  entrusted  by  an  under- 
taking to  a  sub-contractor,  the  latter  and  the  owner  of  the 
undertaking  were  jointly  and  severally  liable  for  wages  due 
to  workers  employed  by  the  sub-contractor.  If,  however, 
the  sub-contractor  was  himself  registered,  he  was  solely 
responsible  for  the  obligations  arising  out  of  the  contract  of 
employment. 

Termination  of  Contract 

A  contract  concluded  for  an  indefinite  period  could  be 
terminated  by  two  weeks'  notice  in  the  case  of  a  manual 
worker  or  three  months'  notice  in  that  of  an  intellectual 
worker.  The  employer,  however,  was  precluded  from  giving 
such  notice  either  during  the  annual  holidays  of  the  worker, 
the  period  of  military  training  or  during  the  first  four  weeks 
of  incapacity  for  work  of  a  manual  worker  resulting  from 
illness  or  industrial  injury,  the  period  in  the  case  of  an 
intellectual  worker  being  three  months.  No  period  of 
notice  was  required  by  law  in  the  case  of  force  majeure,  when 
it  was  impossible  to  continue  work  by  reason  of  fire,  flood  or 
closing  down  of  the  undertaking,  or  part  of  it,  on  the  order 
of  the  State  authorities. 

Any  clause  in  a  contract  which  provided  for  shorter  notice 
than  that  laid  down  in  the  Decrees  was  invalid.  Longer 
notice  was  permissible  provided  the  terms  of  notice  for  both 
worker  and  employer  were  equal.  A  worker  dismissed 
without  due  notice  was  entitled  to  full  wages  in  lieu  thereof 
for  the  whole  of  the  statutory  period.  Payment  in  lieu  of 
notice  could  not  be  reduced  even  if  the  discharged  worker 
had  secured  employment  elsewhere.  Where  a  contract  was 
concluded  for  a  definite  period  and  the  employer  terminated 
the  employment  before  the  expiration  of  the  contract,  full 
wages  were  payable  for  the  unexpired  portion,  unless  the 
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employer  had  good  reason  for  summary  dismissal,  such  as 
failure  on  the  part  of  the  worker  to  carry  out  his  contractual 
obligations,  or  to  comply  with  the  regulations  as  to  safety  in 
the  establishment,  for  assault  or  gross  abuse  of  the  employer, 
theft,  embezzlement  or  disclosure  of  the  secrets  of  the 
undertaking,  etc.  It  is  expressly  stressed  in  the  Decrees  that 
absence  from  work  of  a  manual  worker  for  a  period  not 
exceeding  four  weeks  or  of  an  intellectual  worker  for  a  period 
not  exceeding  three  months,  if  due  to  illness  or  accident,  was 
not  a  valid  reason  for  instant  dismissal.  The  absence  of  a 
manual  worker  for  other  good  reasons  for  a  period  not 
exceeding  two  weeks  did  not  constitute  just  grounds  for 
dismissal. 

Even  where  the  grounds  were  justifiable,  dismissal  could 
have  effect  only  within  a  certain  period,  varying  from  one 
week  to  four  weeks  from  the  day  on  which  the  incident 
justifying  instant  dismissal  took  place.  When,  however,  this 
period  had  lapsed,  the  employer  could  not  dismiss  the  worker 
without  statutory  notice. 

A  worker  wrongfully  dismissed  was  entitled  to  wages  for 
the  statutory  period  of  notice  unless  the  individual  contract 
or  the  collective  agreement  provided  for  a  longer  period. 
The  same  applied  if  the  worker  left  his  work  immediately  for 
reasons  regarded  as  valid,  e.g.,  on  account  of  being  assaulted 
or  grossly  abused  by  the  employer  or  members  of  his  family, 
for  failure  on  the  part  of  the  employer  to  carry  out  his 
obligations  under  the  contract,  for  enticement  to  act  contrary 
to  law  or  morality,  etc. 

On  the  termination  of  employment  a  worker  was  free  to 
engage  in  any  line  of  business  or  work,  unless  the  contract  of 
service  placed  upon  him  certain  restrictions  in  this  respect. 
Such  covenants  in  the  case  of  intellectual  workers  were  regu- 
lated by  the  Decree  of  1928  .in  the  following  manner:  the 
employee  had  to  be  of  age  at  the  time  when  the  contract  of 
service  was  concluded  and  such  contract  had  to  be  given  in 
writing.  The  duration  of  covenants  in  restraint  of  trade  could 
not  exceed  one  year  and  the  restriction  was  limited  to  employ- 
ment in  the  industry,  trade,  or  profession  with  which  the 
employer  was  directly  concerned.  The  validity  of  the 
covenants  was  conditional  upon  the  obligation  of  the 
employer  to  pay  the  employee,  for  the  duration  of  the 
restriction,  by  way  of  compensation,  at  least  half  his  previous 
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salary,  even  if  the  employee  was  employed  elsewhere. 
Lastly,  the  covenants  were  invalid  if  the  last  salary  drawn 
by  the  employee  did  not  exceed  the  sum  of  6,000  zloty 
(£240)  a  year.  Thus  covenants  in  restraint  of  trade  were 
not  applicable  to  the  lower  wage  earners.  The  provisions 
having  been  complied  with,  the  covenants  were  enforce- 
able, and  the  Court  was  not  empowered  to  adjudicate 
as  to  whether  the  restriction  was  reasonable  or  not  as 
regards  either  the  interests  of  the  parties  concerned,  or 
those  of  the  public,  as  have  the  English  Courts,  as  to  which 
see  Maxim  Nordenfelt  Gun  Co.  v.  Nordenfelt,  [1894]  A.  C.  535. 

Neither  the  death  of  the  employer  nor  his  bankruptcy 
terminated  the  employment  automatically.  Hence  an  intel- 
lectual worker  if  dismissed  by  the  receiver  in  bankruptcy  in 
consequence  of  the  closing  of  the  undertaking  was  entitled 
to  three  months'  salary  calculated  from  the  day  on  which 
the  undertaking  was  closed.  In  the  event  of  the  termination 
of  the  contract  through  the  death  of  the  worker,  the  employer 
was  under  obligation  to  pay  the  deceased's  dependants  an 
allowance  equivalent  to  three  months'  salary  in  the  case  of 
an  intellectual  worker  or  14  days'  wages  in  the  case  of  a 
manual  worker,  provided  that  he  had  been  employed  for  not 
less  than  ten  years  in  the  same  establishment.  If  the 
employment  had  lasted  not  less  than  twenty  years  the 
allowance  was  double  the  above-mentioned  amounts.  The 
allowance  was  payable  irrespective  of  pensions  due  to  the 
dependants  under  the  insurance  scheme. 

Certain  provisions  governing  individual  contracts  of  employ- 
ment are  contained  in  the  Code  of  Obligations  of  1933.  They 
apply  wholly  to  those  classes  of  persons  not  covered  by  the 
above-mentioned  Decrees  of  1928,  and  partially  to  those 
covered  by  the  Decrees.  These  provisions  were  on  the  whole 
similar  to  those  of  the  Decrees,  but  afforded  special  protection 
to  domestic  servants.  The  latter  in  case  of  illness  were 
assured  maintenance  and  medical  treatment  for  four  weeks 
at  the  expense  of  the  employer  after  not  less  than  six  months' 
service,  unless  the  servant  was  in  receipt  of  benefits  under  the 
Sickness  Insurance  Scheme. 

Among  the  provisions  of  the  Code  of  Obligations  which  are 
applicable  to  all  wage  earners,  we  might  instance  that  which 
entitled  the  worker  to  his  wages  even  if  he  had  not  performed 
his  duties,  provided  that  he  had  been  prepared  to  perform 


248  LABOUR   LEGISLATION   AND    SOCIAL   INSURANCE 

them,  but  was  prevented  for  reasons  attributable  to  his 
employer.  It  is  also  provided  that  the  worker  has  the  right, 
if  paid  at  piece  rates,  to  the  provision  by  his  employer  of 
sufficient  work  or  suitable  payment  for  the  time  he  was 
standing  by. 

The  provisions  of  the  Code  of  Obligations  differ,  however, 
substantially  from  those  of  the  Decrees,  in  that  they  could  be 
altered  by  means  of  individual  contracts,  even  to  the 
disadvantage  of  the  employed  persons,  unless  expressly 
prohibited  in  the  Code. 

TRADE  UNIONS 

Legislation  concerning  the  right  of  association  and  com- 
bination for  trade  purposes  was  introduced,  immediately 
after  Poland's  reconstitution,  by  the  Decrees  of  January  3rd, 
1919,  and  February  8th,  1919.  The  second  of  these  Decrees 
was  still  in  operation  in  the  provinces  formerly  under  Russia 
at  the  outbreak  of  the  present  war,  whereas  the  first-mentioned 
which  covered  the  other  parts  of  the  country  had  been  super- 
seded by  the  Decree  of  October  22nd,  1932.  Freedom  of 
association  and  the  right  to  form  unions  and  associations  was 
furthermore  guaranteed  by  the  Constitution  of  March  17th, 
1921.  The  scope  and  activities  of  associations  of  State 
employees  were  regulated  by  separate  enactments. 

The  Decree  of  February  8th,  1919,  expressly  lays  down 
that  the  trade  unions  were  to  be  regarded  as  representing 
the  occupational  interests  of  the  workers  en  bloc.  Such 
statutory  authorisation  renders  superfluous  the  special  recog- 
nition of  a  duly  registered  trade  union  by  the  particular 
employer.  The  objects  of  the  trade  unions  were  the  protection 
and  promotion  of  the  economic  and  educational  interests  of 
the  workers  in  any  specified  industry  or  branch  thereof,  or 
in  other  industries  of  a  similar  nature,  or  in  a  particular 
occupation.  Trade  unions  could  group  themselves  into 
federations  of  trade  unions.  The  membership  of  the  unions 
comprised  manual  workers,  domestic  servants,  intellectual 
workers,  agricultural  labourers,  etc.  It  will  be  seen  that 
Polish  legislation  anticipated  the  Convention  adopted  by  the 
International  Labour  Conference  in  Geneva  in  1921  concerning 
the  rights  of  association  and  combination  of  persons  engaged 
in  agriculture.  Foreigners  were  fully  entitled  to  join  any  trade 
union,  and  no  restrictions  as  to  age  or  domicile  were  introduced. 
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Trade  unions  had  to  be  registered  by  the  Chief  Labour 
Inspector,  and  registration  could  not  be  refused  if  the  rules 
of  the  trade  union  contained  nothing  contrary  to  the  law  or 
to  the  detriment  of  public  order.  In  case  of  refusal,  the 
persons  organising  the  trade  union  had  the  right  to  appeal 
to  the  Courts. 

Once  a  union  had  been  registered,  no  separate  registration 
of  its  branches  or  sections  was  necessary.  The  internal 
constitution  of  a  trade  union  was  determined  by  its  own 
rules.  By  registration  there  was  conferred  upon  a  union  the 
status  of  a  corporate  body,  which  enabled  it  to  acquire  and 
hold  property,  to  enter  into  contracts  or  to  sue  or  be  sued 
in  the  Courts.  It  was  free  to  establish  welfare  funds  for 
its  members  and  subsidise  institutions  such  as  employment 
exchanges,  courses  for  vocational  training,  etc. 

Political  activities  of  trade  unions  were  not  prohibited 
and  in  practice  were  freely  exercised,  as  most  of  the  unions 
were  closely  connected  with  political  parties.  No  special 
declaration  regarding  contributions  by  a  member  to  the 
union's  political  funds,  as  in  Britain  since  1927,  was  required, 
and  the  trade  unions  were  free  to  allocate  to  these  funds 
whatever  part  of  the  contributions  they  might  think  fit. 

Union  officials  represented  their  members  in  the  Labour 
Courts.  Federations  of  trade  unions  and  other  representative 
unions  were  consulted  by  the  authorities  before  legislative 
measures  relating  to  labour  protection  were  drafted.  Some 
Acts  expressly  laid  down  that  such  consultations  were 
obligatory  before  orders  suspending  certain  rules  or  granting 
exemption  therefrom  were  made  by  the  Minister  of  Labour. 

The  role  of  the  trade  unions  in  the  making  of  collective 
agreements,  in  conciliation  and  arbitration  machinery  and 
the  Labour  Protection  Council  is  dealt  with  under  separate 
headings. 

Should  any  of  the  activities  of  a  trade  union  constitute 
an  offence  against,  or  infringement  of,  the  law,  the  Court 
could  either  impose  a  fine,  temporarily  suspend  its  activities 
or  dissolve  the  union  altogether.  No  restrictions  in  general 
were  placed  upon  the  right  to  combine  for  trade  purposes  or 
to  strike,  except  in  the  case  of  State  employees,  who  by  a 
special  Act  were  expressly  forbidden  to  take  part  in  any  strike 
action  which  could  interfere  with  the  normal  course  of  public 
administration  or  the  performance  of  their  official  duties. 
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There  was  also  a  special  restriction  under  the  Criminal 
Code  of  1932  which  made  strike  action  an  offence  where  the 
normal  functioning  of  public  services  was  impaired. 

Finally,  under  the  Decree  of  November  22nd,  1938, 
relating  to  the  defence  of  the  State,  any  person  guilty  of 
public  incitement  to  a  general  strike  or  lock-out  or  of  taking 
part  in  any  organisation  aiming  at  a  stoppage  of  work  in  a 
group  of  undertakings  was  liable  to  penalties. 

In  those  provinces  where  the  Act  of  October  22nd,  1932, 
mentioned  at  the  beginning  of  this  section  was  in  operation, 
the  constitution  of  the  trade  unions  was  in  some  respects — as, 
for  instance,  the  forming  of  the  trade  unions  and  their  legal 
status — of  a  different  character,  although  their  activities  on 
the  whole  closely  resembled  those  mentioned  above.  Lack 
of  space  prevents  a  detailed  explanation  of  their  functions. 

LABOUR  INSPECTORS 

The  principal  functions  of  Labour  Inspectors  under  the 
Decree  of  January  3rd,  1919,  superseded  by  the  Decree  of 
July  14th,  1927,  are :  (a)  to  ensure  the  strict  observance  of  the 
laws  and  regulations  relating  to  the  conditions  of  work  and  the 
protection  of  the  workers  while  in  employment  (hours  of 
work,  night  work,  weekly  rest,  public  holidays  and  annual 
holidays  with  pay,  protection  of  women  and  juvenile  workers, 
protection  of  wages  and  workers'  rights  in  cases  of  dismissal, 
etc.);  (6)  to  inspect  and  supervise  the  premises  where  work 
is  performed,  with  regard  to  conditions  of  hygiene,  safety 
and  welfare;  (c)  to  mediate  and  conciliate  in  individual  and 
collective  disputes  and  particularly  in  stoppages  of  work; 
(d)  to  ensure  the  smooth  working  of  the  machinery  of  collective 
agreements  and  arbitration;  (e)  to  impose  penalties  for 
contravention  of  legislative  provisions  relating  to  labour 
protection  and  to  act  as  prosecutors  in  these  matters  before 
the  Courts ;  (/)  to  co-operate  with  social  insurance  institutions 
in  reducing  the  incidence  of  accidents  in  factories  and 
workshops. 

Of  particular  importance  was  the  fact  that  Labour  Inspectors 
were  given  powers  to  supervise,  not  only  factories  and  work- 
shops as  in  the  case  of  Britain  under  the  Factories  Act,  1937, 
but  all  other  places  where  work  of  any  kind  was  carried  on. 
Thus  all  persons  employed  under  contract  of  service  or 
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apprenticeship — i.e.,  all  manual  and  non-manual  workers, 
agricultural  labourers,  shop  assistants,  clerks,  outworkers, 
domestic  servants,  etc. — came  under  their  supervision.  In 
mines  only  industrial  safety  from  a  purely  technical  point 
of  view  was  supervised  by  mining  authorities. 

The  aforesaid  functions  were  carried  out  by  District 
Inspectors  working  under  Regional  Inspectors  who  in  their 
turn  acted  under  the  Chief  Labour  Inspector.  The  latter  was 
the  supreme  authority  for  all  matters  connected  with  the 
work  of  Labour  Inspectors,  and  in  this  capacity  he  instructed 
and  supervised  all  the  personnel  of  the  Labour  Inspectorate 
and  gave  final  decisions  on  appeals  against  decisions  of  the 
Regional  Inspectors  except  in  cases  where  special  procedure 
was  provided  for  or  appeals  to  the  Supreme  Administrative 
Tribunal  were  allowed. 

The  Chief  Labour  Inspector  was  under  the  immediate 
authority  of  the  Minister  of  Labour  and  Social  Welfare. 

To  assist  the  Labour  Inspectors  in  the  supervision  of 
premises  and  employed  persons  as  regards  industrial  hygiene 
and  safety,  medical  inspectors  were  appointed.  The  experience 
and  knowledge  of  working  conditions  of  special  Inspector 
Assistants  nominated  from  among  workers,  technicians  and 
craftsmen,  contributed  to  the  efficiency  and  smooth  working 
of  the  whole  machinery. 

The  Labour  Inspectors  were  afforded  wide  powers  under 
which  they  visited  and  inspected  places  where  work  was 
performed,  and  conducted  examinations  and  enquiries  among 
the  staffs  and  employers  on  all  matters  concerning  the 
conditions  of  employment .  They  could  demand  the  production 
of  any  books,  registers,  plans,  drawings  or  other  documents 
relating  to  the  conditions  of  work  and  satisfy  themselves 
that  these  documents  were  in  conformity  with  the  regulations. 
In  general  they  carried  out  any  examinations,  tests  or 
enquiries  they  considered  necessary  to  ascertain  whether  the 
enactments  in  force  relating  to  employment  of  workers, 
collective  agreements,  arbitration  awards  and,  in  particular, 
the  employment  of  women  and  young  persons,  the  protection 
of  life  and  health  of  the  workers,  etc.,  were  being  strictly 
complied  with. 

They  were  empowered  to  order  such  alterations  to  nstalla- 
tions  or  plant  (to  be  made  within  a  specified  time)  as  they 
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considered  necessary  to  secure  the  exact  observance  of 
regulations  relating  to  the  health  and  safety  of  the  workers, 
in  the  manner  described  under  the  heading  "  Industrial 
Hygiene  and  Safety." 

If  the  Labour  Inspector  found  that  hours  of  work  were 
in  excess  of  the  limit  imposed  by  law,  or  that  overtime  was 
not  paid  on  an  appropriate  scale,  or  that  holidays  with  pay 
were  not  granted  or  paid,  or  that  women  or  young  persons 
were  employed  on  prohibited  work,  etc.,  he  could  impose 
penalties  on  the  employer  either  by  fines  not  exceeding 
3,000  zloty  (£120),  or  imprisonment  not  exceeding  three 
months.  The  employers  so  penalised  could  request  the  Court 
to  examine  the  case  afresh,  and,  as  this  right  could  not  be 
refused,  normal  judicial  proceedings  had  to  be  instituted. 

The  r61e  of  Labour  Inspectors  in  the  settlement  of  disputes 
between  workers  and  employers,  although  not  precisely 
defined  by  the  Act,  was  of  great  importance.  At  the 
instance  of  any  interested  person,  the  Labour  Inspector 
interpreted  the  laws  and  regulations  and  advised  accordingly. 
He  heard  grievances  and  f  the  worker's  right  to  wages, 
overtime  or  compensation  was  unjustifiably  denied  or 
questioned,  the  Labour  Inspector  endeavoured  to  persuade 
the  employer  to  satisfy  the  claim  or  to  come  to  an  amicable 
settlement.  If  these  measures  were  not  successful,  he  offered 
himself  as  arbitrator  or  suggested  a  third  person  to  act  in  such 
a  capacity.  If  this  was  refused  he  advised  the  parties  as  to 
the  best  means  of  bringing  the  claim  before  a  Court,  usually 
the  Labour  Court. 

When  a  dispute  concerned  a  number  of  workers  and  the 
Labour  Inspector  was  approached  by  a  trade  union  or  by  the 
employers,  he  arrange  d  a  conference  of  the  parties  concerned 
and  advised  them  how  to  settle  the  points  in  dispute  and  the 
best  way  to  avoid  future  disputes  by  means  of  a  collective 
agreement.  If  such  a  method  of  bridging  the  difficulties 
failed,  the  Labour  Inspector  was  often  requested  to  act  as 
arbitrator,  his  award  to  be  accepted  as  final,  binding  on 
both  sides  and  enforceable  by  law.  In  cases  where  still  larger 
numbers  of  employers  or  workers  were  involved  in  a  dispute, 
or  when  a  serious  stoppage  threatened,  the  Chief  Labour 
Inspector  took  the  matter  in  hand  and  by  his  conciliation 
or  arbitration  a  settlement  was  frequently  obtained.  In 
many  collective  agreements  Regional  or  Chief  Inspectors  were 
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appointed  as  arbitrators  in  any  disputes  that  were  likely 
to  arise. 

The  functions  of  Labour  Inspectors  in  the  registration  of 
collective  agreements  and  declaring  them  generally  binding, 
their  role  on  arbitration  boards  for  settlement  of  disputes 
between  agricultural  labourers  and  employers,  and  their 
powers  under  enactments  relating  to  hours  of  work,  night 
work,  employment  of  women  and  young  persons,  etc.,  are 
dealt  with  under  separate  headings. 

COLLECTIVE  AGREEMENTS 

A  general  regulation  of  collective  agreements  was  brought 
about  by  the  Act  of  April  14th,  1937,  applying  to  manual 
and  non-manual  workers  and  apprentices  employed  in 
industry  and  mining  and  in  transport  and  commercial  establish- 
ments, whether  privately  or  publicly  owned.  Agricultural 
labourers,  outworkers,  State  employees,  and  certain  other 
groups  were  not  covered  by  this  Act. 

Under  this  enactment  a  collective  agreement  was  considered 
invalid  unless  set  down  in  writing  and  duly  signed  by  the 
representatives  of  a  legally  recognised  trade  union  or  federa- 
tion on  the  one  side  and  an  individual  employer  or  an 
employers'  association  on  the  other  This  Act  provides 
expressly  that  an  agreement  must  contain  no  clause  involving 
conditions  of  work  less  favourable  than  those  laid  down  by 
law  or  by  regulations.  If  the  Labour  Inspector  with  whom 
the  agreement  was  to  be  lodged  was  satisfied  that  the 
statutory  conditions  were  fulfilled,  the  agreement  had  to  be 
registered.  If,  however,  the  Labour  Inspector  refused  to 
register  for  one  reason  or  another,  the  Labour  Court,  at  tne 
instance  of  either  party  to  the  agreement,  examined  the  case 
and  the  Inspector's  decision  was  either  upheld  or  set  aside. 
Any  trade  union  could  become  party  to  an  existing  agreement 
subject  to  the  consent  of  the  employer  or  the  employers' 
association  as  the  other  party  to  the  agreement.  The  same 
rule  held  good  where  an  employer  desired  to  become  party 
to  the  agreement. 

It  is  expressly  stated  in  the  Act  that  the  wages  and  con- 
ditions of  employment  fixed  by  collective  agreement  were 
binding  on  any  individual  employer  who  was  a  signatory  to 
such  agreement  and  on  all  the  employers  who  were  members 
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of  the  association  signing  the  agreement  on  their  behalf. 
The  individual  contracts  of  employment  already  operative  at 
the  time  when  the  collective  agreement  was  made  were 
ipso  facto  modified  with  the  following  effect :  all  clauses  in 
any  individual  contract  concerning  wages,  working  hours, 
etc.,  which  were  less  favourable  to  the  workers  than  those  of 
the  collective  agreement,  were  automatically  null  and  void 
and  replaced  by  the  corresponding  provisions  of  the  collective 
agreement,  while  those  more  favourable  remained  in  force 
unaltered.  Where  a  certain  matter  w^as  omitted  from  an 
individual  contract,  the  appropriate  clause  in  the  collective 
agreement  became  automatically  part  of  that  individual 
contract.  These  rules  applied  also  to  new  contracts  of 
employment,  i.e.,  those  entered  into  subsequent  to  the 
making  of  the  collective  agreement. 

The  main  clauses  in  the  collective  agreements  were  those 
regulating  wages,  conditions  of  employment,  e.g.,  hours  of 
work,  holidays  with  pay,  termination  of  employment  (period 
of  notice,  restriction  of  the  right  of  dismissal),  workshop 
regulations,  disciplinary  rule?,  fines,  etc.  Other  clauses 
defined  the  rights  and  obligations  of  the  contracting  parties 
—i.e.,  the  employers'  and  workers'  organisations — such  as, 
for  instance,  the  clauses  concerning  the  enforcement  of 
collective  agreements,  the  engagement  of  staff  (ratio  of 
wcmen  to  men  or  of  young  persons  to  adults,  preference  for 
the  members  of  a  given  union),  the  establishment  of  pension 
funds,  or  the  setting  up  of  certain  bodies  such  as  works 
councils,  etc. 

Once  the  agreement  was  registered  it  applied  not  only  to 
union  members,  but  also  to  all  persons  in  the  employment  of 
any  employer  coming  within  the  scope  of  the  agreement. 

If  the  collective  agreement  had  been  concluded  for  an 
indefinite  period,  the  contracting  parties  could  withdraw 
from  it  at  any  time,  provided  that  they  gave  notice  of  with- 
drawal, the  term  of  such  notice  to  be  that  laid  down  in  the 
agreement  itself.  In  the  absence  of  any  such  provision  the 
length  of  notice  under  the  Act  was  one  month  in  the  case  of 
an  agreement  concerning  manual  workers  and  three  months 
in  the  case  of  intellectual  workers. 

An  agreement  concluded  for  a  fixed  period  did  not 
automatically  terminate  on  the  expiry  date  unless  either 
party  notified  the  other  of  his  intention  to  terminate  it.  If 
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notice  had  not  been  given  by  at  least  one  month  prior  to  the 
date  of  expiration  of  the  agreement,  the  agreement  was 
considered  as  automatically  prolonged  for  an  indefinite 
period. 

Any  collective  agreement  concluded  for  a  fixed  period  was 
subject  to  revision  at  the  request  of  any  one  of  the  contracting 
parties,  provided  there  could  be  proved  to  exist  such  a 
substantial  change  in  the  economic  circumstances  of  the 
industry  concerned  as  made  the  continuation  of  the  agreed 
obligations  unreasonable  and  detrimental.  The  whole  matter 
had  to  be  referred  to  the  arbitrator  appointed  under  the 
agreement  or  to  an  arbitration  board  set  up  ad  hoc  by  the 
Minister  of  Labour.  The  arbitrators  were  empowered  to 
release  any  party  or  parties  to  the  agreement  from  further 
participation  therein,  but  had  no  power  to  alter  the  provisions 
of  the  agreement. 

The  collective  agreement  did  not  lapse  if  one  of  the  con- 
tracting organisations  was  dissolved,  or  an  employer  died  or 
any  undertaking  covered  by  the  agreement  was  transferred 
to  a  third  party.  Thus  the  successors  to  an  employer  who 
was  party  to  a  collective  agreement  and  who  had  died  or  had 
disposed  of  his  undertaking,  automatically  took  over  the 
rights  and  the  obligations  of  that  employer. 

At  the  instance  of  a  contracting  party,  or  any  interested 
trade  union  or  association,  the  Minister  of  Labour  could 
declare  this  agreement  to  be  binding  within  the  area  covered 
by  it. 

Such  an  application  was  examined  by  the  Labour  Inspector 
who  referred  it  to  the  Minister  of  Labour  and  advised  him  as 
to  whether  the  Extension  Order  should  be  made  or  not. 
Such  an  Order  was  not  permissible  unless  the  collective 
agreement  was  already  of  predominant  importance  in  a  given 
area  or  occupation  either  by  reason  of  the  number  of  persons 
covered  (50  per  cent,  or  more  of  the  workers  concerned) 
or  of  the  productive  capacity  of  the  establishments  involved. 

In  order  to  afford  the  interested  parties  a  possibility  of 
stating  their  objections,  if  any,  to  the  measure  contemplated, 
the  application  was  published  and  a  period  fixed  within  which 
any  objections  had  to  be  lodged.  On  the  expiration  of  the 
time  limit,  the  Minister  of  Labour  was  free  either  to  accede 
to  the  request  or  to  reject  it.  He  could  not,  however,  alter 
the  duration  of  the  agreement,  modify  its  provisions  or 
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make  it  operative  either  outside  the  area  covered  by  the 
agreement,  or  in  any  other  branch  of  industry  or  occupation 
as  the  case  might  be. 

The  Extension  Order  having  been  published,  the  collective 
agreement  covered  all  establishments  in  the  industry  concerned 
in  the  given  area,  and  from  the  date  fixed  by  the  Order 
onwards  all  such  establishments  were  under  obligation  to 
apply  this  collective  agreement  to  all  workers  in  their 
employment.  Hence  wages  and  conditions  of  employment 
less  favourable  to  the  workers  were  automatically  replaced  by 
those  fixed  by  the  collective  agreements  and  any  consent  by 
the  workers  to  abide  by  the  previous  conditions  had  no 
validity  whatsoever. 

CONCILIATION  AND  ARBITRATION 

As  stated  in  the  preceding  sections,  the  prevention  and 
settlement  of  individual  and  collective  labour  disputes  were 
left  to  Labour  Inspectors  who  acted  as  mediators,  and 
frequently  as  arbitrators.  If  the  dispute  was  brought  before 
the  Labour  Court,  specific  methods  of  mediation  were  applied 
in  an  effort  to  reconcile  the  parties  (see  "  Labour  Courts  "). 
A  number  of  collective  agreements  provided  for  arbitrators 
to  interpret  their  provisions.  No  permanent  arbitration 
machinery,  however,  was  created  except  for  the  settlement  of 
disputes  between  employers  and  workers  in  agriculture.  In 
industrial  and  trade  disputes  arbitration  boards  were  set  up 
only  in  special  circumstances.  These  will  be  dealt  with  in  the 
following  pages. 

The  establishment  of  conciliation  and  arbitration  bodies 
with  the  object  of  preventing  stoppages  of  work  in  agriculture 
became  necessary  from  the  very  outset  of  the  independence 
of  Poland  in  view  of  the  exceptionally  difficult  situation  of 
agricultural  wage  earners  following  the  war,  especially  in 
former  Russian  Poland. 

To  this  end  the  settlement  of  collective  disputes  between 
employers  and  agricultural  labourers  was  already  regulated 
by  the  Act  of  August  1st,  1919,  and  amended  later  in  1921  and 
1924.  Under  this  Act,  where  the  intervention  of  the 
Labour  Inspector  failed  to  bring  about  a  settlement,  a 
conciliation  board  was  set  up  comprising  the  Labour 
Inspector  as  chairman  ex  ojficio  and  persons  appointed 
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ad  hoc  by  local  workers'  and  employers'  organisations.  The 
Act  provided  also  that,  by  the  consent  of  the  parties  to  any 
dispute  over  wages  and  conditions  of  employment,  an 
Arbitration  Board  under  a  chairman  elected  by  the  parties, 
or  failing  agreement  on  this  point,  under  the  chairmanship 
of  a  Labour  Inspector  or  his  deputy,  should  be  convened.  The 
same  numbers  of  assessors  represented  both  employers  and 
workers.  The  enquiry  was  held  in  public  and  the  witnesses 
examined  in  the  presence  of  the  parties.  No  expenses  were 
incurred  in  this  proceeding. 

The  award,  adopted  by  a  majority  vote,  was  binding  on  all 
agricultural  workers  and  employers  throughout  the  district, 
usually  for  the  period  of  one  year.  In  this  way  wages  and 
conditions  of  employment  were  standardised  for  the  whole 
of  a  district  and  the  individual  contracts  of  employment  had 
to  conform  to  them.  Hence  any  clauses  of  such  contracts 
less  favourable  to  the  workers  than  those  of  the  arbitration 
award  were  invalid  and  automatically  replaced  by  the 
corresponding  provisions  of  the  award. 

Parallel  to  the  procedure  aiming  at  determining  the  wages 
and  conditions  of  employment  in  any  one  district  by  means  of 
voluntary  arbitration,  as  mentioned  above,  special  machinery 
was  set  in  operation  under  the  Act  of  July  18th,  1924,  by 
which  the  Minister  of  Labour  was  empowered  to  convene  an 
Extraordinary  Arbitration  Board  whenever  he  considered  that 
an  agreement  could  not  be  reached  by  ordinary  methods  of 
conciliation  or  arbitration.  This  Board  consisted  of  a 
Chairman  appointed  by  the  Minister  of  Labour  and  one 
representative  each  of  the  Minister  of  Agriculture  and  the 
Minister  of  Justice,  assisted  by  equal  numbers  of  representa- 
tives of  the  workers'  and  employers'  associations.  If  any 
difficulties  were  encountered  as  to  the  nomination  of  such 
representatives,  or  they  refused  to  take  part  in  the  proceedings, 
the  Board  could  meet  and  issue  valid  awards  even  if  solely 
composed  of  the  three  Government  delegates.  Wages  and 
conditions  of  employment  as  laid  down  by  the  Board  were 
binding,  normally  for  a  period  of  one  year,  on  employers  and 
labourers  alike,  and  individual  contracts  had  to  be  concluded 
in  accordance  with  those  terms. 

Should  an  employer  or  agricultural  labourer  have  failed  to 
discharge  any  of  the  obligations  under  an  individual  contract 
based  on  an  arbitration  award,  the  arbitration  boards 
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previously  mentioned  could,  at  the  request  of  one  of  the  parties 
to  such  contract,  examine  the  case  and  declare  the  contract 
dissolved,  determining  the  consequences  of  such  dissolution, 
as,  for  example,  the  loss  on  the  part  of  the  worker  of  his  right 
to  the  use  of  a  dwelling,  pasturage  or  other  benefits  provided 
in  the  contract.  If  such  dissolution  was  held  to  be  the 
consequence  of  default  of  the  employer,  he  was  liable  to 
pay  compensation.  The  jurisdiction  of  arbitration  boards  in 
individual  disputes  was  compulsory  and  their  decisions 
enforceable,  whether  accepted  by  the  parties  or  not.  If, 
however,  it  could  be  proved  that  an  arbitration  board  had 
exceeded  its  powers  or  failed  to  comply  with  the  law,  the 
award  could  be  quashed  by  the  Court. 

The  settlement  of  industrial  disputes  between  employers 
and  workers  in  industry,  mining,  commerce  and  transport  was 
regulated  by  the  Decree  of  October  27th,  1933,  as  amended  in 
1937.  This  Decree  empowered  the  Minister  of  Labour  to 
submit  to  an  arbitration  board  any  labour  dispute  provided 
the  economic  interests  of  the  State  were  endangered  and 
settlement  could  not  be  reached  by  conciliation.  The  board 
was  specially  constituted  for  the  settlement  of  each  dispute 
separately  and  composed  of  a  chairman  appointed  by  the 
Minister  of  Labour,  two  delegates  from  other  Ministries  and 
equal  numbers  of  assessors  representing  the  trade  unions  and 
employers'  associations  concerned.  If  these  organisations 
refused  their  participation  on  the  Board,  the  three  Government 
delegates  could  act  alone  and  their  decisions  were  binding. 

The  wages  and  conditions  fixed  by  the  awards  became 
obligatory  for  all  employers  concerned  in  the  dispute  and  all 
workers  in  their  employment  for  the  period  determined  by 
the  award  and  from  the  date  on  which  it  was  accepted  by  the 
parties  or,  failing  their  consent,  was  confirmed  by  the  Minister 
of  Labour.  From  the  date  fixed,  the  wages  and  conditions  of 
employment  of  the  workers  employed  at  that  date  or 
subsequently  to  be  engaged,  had  to  comply  with  the  provisions 
of  the  award.  Any  departure  from  the  award  to  the 
disadvantage  of  the  workers  was  invalid,  even  if  made 
with  the  consent  of  the  workers.  If  economic  conditions 
changed,  the  Minister  of  Labour  could  set  aside  the  award. 
Another  section  of  the  Decree  empowered  the  Minister 
of  Labour,  at  the  request  of  one  of  the  parties,  to  declare 
the  award  binding  on  all  employers  in  a  given  district  and 
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in  consequence  of  such  extension  all  workers  employed 
in  the  industry  concerned  benefited  by  the  award.  As 
the  scope  of  the  whole  of  the  above-mentioned  measure 
was  limited  to  those  cases  in  which  the  interests  of  the  State 
were  jeopardised  by  the  dispute,  it  did  not  meet  many  of  the 
exigencies  of  industrial  life.  The  whole  machinery  of 
arbitration  was  to  a  certain  extent  cumbersome  and  its 
functioning  not  always  speedy.  It  is,  however,  undeniable 
that  it  was  of  great  social  value. 

LABOUR  COURTS 

The  experience  of  but  a  few  years  proved  the  need  for 
separate  judicial  machinery  to  deal  with  cases  of  individual 
disputes  arising  out  of  employment.  Judges  in  the  Courts  of 
Law  were  neither  adequately  acquainted  with  conditions  of 
work  in  factories,  mines,  transport,  etc.,  nor  familiar  with  the 
complex  labour  legislation,  and  could  not  be  expected  to  cope 
with  the  manifold  and  often  intricate  problems  connected 
with  industrial  life.  Thus  it  became  necessary  to  entrust  the 
administration  of  the  law  to  judges,  who  were  specialists  in 
social  legislation,  assisted  by  representatives  of  the  work- 
people and  employers.  It  was  also  found  necessary  to  speed 
up  workers'  cases,  at  the  same  time  lowering  the  costs  so  as 
to  make  litigation  accessible  to  poorer  people. 

To  this  end  Labour  Courts  were  set  up  in  1928,  and  after 
some  years  of  experience  had  shown  the  need  of  certain 
adjustments,  their  constitution  and  jurisdiction  were  finally 
determined  by  the  Act  of  October  24th,  1934.  Each  Labour 
Court  consisted  of  a  professional  judge,  appointed,  as  were  all 
judges,  by  the  President  of  the  Republic,  and  two  assessors 
representing  the  employers  and  workers  respectively.  The 
assessors  were  selected  from  panels  submitted  by  trade 
unions  and  employers'  associations.  In  disputes  concerning 
either  manual  workers  or  intellectual  workers,  the  assessor 
was  chosen  from  the  appropriate  panels.  At  the  hearing  the 
judge  presided,  but  in  deciding  the  case  the  assessors  had  the 
same  voting  power  as  the  judge. 

If,  before  hearing  the  case,  the  judge  was  of  the  opinion 
that  there  was  a  possibility  of  settlement,  he  could  refer  the 
case  to  a  special  session,  where  it  was  dealt  with  by  the  two 
assessors  only.  The  assessors  endeavoured  to  bring  the 

17  (2) 


260  LABOUR   LEGISLATION   AND   SOCIAL   INSURANCE 

litigants  to  mutual  understanding  and  agreement.  If  this 
attempt  at  conciliation  failed,  the  case  was  referred  to  the 
full  bench  and  the  normal  procedure  followed. 

All  individual  disputes  between  manual  or  intellectual 
workers,  apprentices,  domestic  servants,  etc.,  and  their 
employers  fell  under  the  exclusive  jurisdiction  of  Labour 
Courts,  unless  the  sum  involved  exceeded  10,000  zloty  (£400). 
In  most  cases  the  sum  in  question  was  below  this  figure  and 
disputes  very  rarely  had  to  be  submitted  to  the  ordinary 
District  Courts.  The  jurisdiction  of  the  Labour  Courts 
covered  not  only  individual  labour  disputes,  but  also  those 
arising  out  of  interpretation  or  execution  of  collective 
agreements,  except  in  those  cases  where  special  arbitration 
machinery  was  provided.  Appeals  from  the  decisions  of 
Labour  Courts  were  heard  by  District  Courts  comprising 
a  judge  and  two  assessors,  representing  the  workers'  and 
employers'  organisations.  When  the  sum  in  dispute  exceeded 
300  zloty  (£12)  the  case  could  be  brought  before  the  Supreme 
Court,  no  leave  to  appeal  being  necessary. 

The  worker  could  be  represented  at  the  Labour  and 
District  Courts  by  either  professional  lawyers,  trade  union 
officials  or  members  of  his  family.  In  cases  where  the  sum 
in  dispute  did  not  exceed  300  zloty  (£12)  professional  lawyers 
had  a  right  of  audience  in  special  circumstances  only. 

When  the  sum  claimed  was  under  1,000  zloty  (£40),  the 
costs  of  litigation  amounted  to  half  those  normally  charged  in 
other  Courts. 

The  jurisdiction  of  the  Labour  Courts  did  not  cover  disputes 
between  agricultural  labourers  and  their  employers,  such 
disputes  being  dealt  with  by  the  arbitration  boards  described 
under  the  heading  "  Conciliation  and  Arbitration." 

The  Labour  Courts  proved  very  efficient,  the  judges 
gradually  acquiring  a  thorough  knowledge  of  labour  legislation 
and  a  sharp  insight  into  industrial  life  and  conditions  of 
employment. 

LABOUR  PROTECTION  COUNCIL 

Under  the  Decree  of  September  17th,  1927,  the  Labour 
Protection  Council  was  set  up  to  serve  as  a  consultative  and 
advisory  body  on  all  questions  of  workers'  protection  relating 
to  hours  of  work,  holidays  with  pay,  the  employment 
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of  women  and  young  persons,  industrial  safety  and 
hygiene,  workers'  representation,  conciliation  and  arbitration 
machinery,  Labour  Inspectorate  and  Labour  Courts,  etc.  To 
this  end,  the  Labour  Protection  Council  examined  the  drafts 
of  legislative  measures  submitted  to  it  by  the  Minister  of 
Labour,  advised  on  them  and  made  recommendations  con- 
cerning new  legislation  and  any  amendment  of  Acts  and 
Regulations  already  in  force,  etc. 

The  Labour  Protection  Council  was  composed  of  15  repre- 
sentatives of  manual  and  intellectual  workers,  appointed 
from  the  panel  submitted  by  the  National  Federation  of  the 
Trade  Unions,  15  representatives  of  the  employers  nominated 
by  the  Chambers  of  Commerce  and  Agriculture  and  the 
employers'  associations,  and  15  independent  members 
appointed  by  the  Minister  of  Labour  from  among  technicians, 
doctors,  economists  and  social  workers  of  outstanding  know- 
ledge and  experience  in  social  services. 

Special  committees  on  industrial  hygiene  and  safety  were 
set  up  from  among  the  members  of  the  Council  and  they 
were  assisted  by  experts  in  any  cases  of  outstanding  or  special 
difficulty. 

A  Standing  Order  issued  by  the  Minister  of  Labour  on  the 
recommendation  of  the  Council  determined  the  composition 
of  such  committees  and  the  procedure  to  be  followed. 
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II.  SOCIAL  INSURANCE 
INTRODUCTION 

No  sooner  had  Poland  regained  her  independence,  than 
compulsory  social  insurance  became  recognised  as  an  essential 
factor  of  her  social  policy.  In  the  initial  stages  of  Poland's 
development,  legislative  measures  were  passed  to  introduce 
social  insurance  in  the  provinces  formerly  under  Russian  rule, 
where  it  had  not  previously  existed.  These  measures  were 
initiated  as  early  as  1919  by  an  Act  regulating  sickness  and 
maternity  insurance  and,  later,  by  extending  to  these  same 
provinces  the  Industrial  Accident  Insurance  Act  already 
operative  in  the  Southern  provinces.  In  the  second  stage, 
the  Unemployment  Insurance  Scheme  was  introduced  in 
1924  throughout  Poland  and,  at  the  same  time,  pensions 
were  made  available  to  intellectual  workers  under  the 
Invalidity,  Old-age  and  Survivors'  Insurance  Scheme  of  1927. 
Finally,  a  uniform  administration  of  social  insurance  was 
established  by  the  Act  of  March  28th,  1933,  covering  the 
whole  country  with  the  exception  of  Silesia  where  a  special 
scheme  was  in  operation,  and  this  administration  was  unified 
under  one  authority — the  Ministry  of  Labour  and  Social 
Welfare.  Simultaneously,  invalidity,  old-age  and  survivors' 
insurance  was  further  extended  to  cover  manual  workers  and 
the  Industrial  Accident  and  Sickness  Insurance  Schemes  were 
revised  and  consolidated  for  the  whole  of  Poland. 

The  range  of  social  insurance  in  Poland  was  designed  to 
cover  every  possible  contingency  which  could  prevent  the 
insured  person  from  earning  his  living — inability  to  work, 
inability  to  obtain  work  or  death  leaving  a  dependent  family 

These  contingencies  may  be  classified  as  follows: — 

(a)  Sickness  and  Maternity. 

(b)  Occupational  Incapacity  and  Disease. 

(c)  Invalidity  and  Old- Age. 

(d)  Death  of  the  Breadwinner. 

(e)  Unemployment. 
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In  Poland  protection  to  cover  all  the 
the  wage-earner  was  exposed,  WAS  available  to  practically 
all  manual  and  non-manual  workers  of  either  sex  employed  in 
industry,  mining,  commerce,  transport,  common' 


offices,   also  to  a  large  extent  to  domestic  servant*  and 
outworkers  and  partly  to  agricultural  workers. 

Established  administrative  employees  of  the  State  and  of 
Local  Government  authorities  were  excluded  from  thu 
system  of  insurance,  but  other  employees,  working  under 
contract  of  service,  were  covered  by  the  system  exc« 
they  participated  in  special  schemes  which  afforded  them 
more  favourable  protection. 

Insurance  was  compulsory  and  no  exception  was  made  for 
those  whose  remuneration  exceeded  a  certain  limit  (as  is  the 
case  in  Britain  in  respect  of  persons  in  non-manual  employ- 
ment earning  above  £420  per  annum).  Under  the  Sicimeaa 
and  Maternity  Insurance  Scheme,  only  a  small  group  of 
workers  were  not  insurable  on  account  of  their  high  rumnfji 

Foreign  workers  enjoyed  the  same  benefits  as  Polish 
nationals  and  this  rule  was  expressly  stated  in  the  Act  of 
July  6th,  1923,  which  furthermore  enacted  that  benefits  wen 
payable  to  pensioners  even  when  resident  outside  Poland 
this  way,  equality  of  treatment  for  both  national  and  foreign 
workers  was  ensured  in  Poland  long  before  it  became  embodied 
in  the  Equality  of  Treatment  (Accident  Compensation) 
Convention  (1925)  and  Invalidity,  Old- Age  and  Surviiroti' 
Insurance  Convention  (1933)  adopted  by  the  International 
Labour  Conferences. 

As  will  be  explained  later,  medical  assistance  on  broad 
lines  was  afforded  not  only  to  the  insured  person  but  alto 
to  the  members  of  his  family.    This  medical  attention  incmoV 
treatment  by  specialists  or  in  hospitals,  dental  treatmen 
maternity  welfare  and  the  provision  of  medicines  and  mad 
appliances. 

Both  treatment  and  cash  benefits  were  uniform  tl 
the  country.     They  were  administered  sokrj 
central  social  insurance  institutions  acting  undc 
vision  of  one  public  authority— the  Ministry  of  Ul 
Social    Welfare— which    also    supenn.- 
Such  a  unification  of  these  two  services. 
of  Social  Insurance,  is  proposed  in  the  Bntttn  I 
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White  Paper  on  Social  Insurance.  No  such  organisations  as 
friendly  societies,  trade  unions  or  industrial  life  offices  played 
any  part  in  the  administration  of  social  insurance.  Hence 
no  such  additional  benefits  as  those  given  by  the  Approved 
Societies  in  Great  Britain  were  available  in  Poland.  The 
unification  of  administration  of  social  insurance,  so  strongly 
recommended  in  the  Beveridge  Report  (para.  44  et  seq.), 
was,  to  a  large  extent,  achieved. 

The  scale  of  benefits  applied  to  male  and  female  workers 
alike,  and  there  was  no  difference  in  benefits  between  adults 
and  young  persons.  As  in  all  continental  countries  and  the 
U.S.A.,  benefits  were  related  to  the  earnings  of  the  insured 
person,  with  certain  adjustments  in  favour  of  those  with 
very  low  incomes. 

Funeral  grants,  as  a  statutory  benefit,  were  payable  not 
only  on  the  decease  of  the  insured  person  to  his  dependants, 
but  also  to  the  insured  person  himself  in  the  event  of  the 
death  of  any  of  his  dependants.  Moreover,  on  the  death  of 
an  invalid  or  an  old-age  pensioner,  his  dependants  were 
entitled  to  a  death  grant  in  addition  to  the  funeral  grant. 
Inclusion  of  the  funeral  grant  in  the  compulsory  insurance 
scheme  was  effected  largely  on  lines  similar  to  those 
recommended  in  the  Beveridge  Report  (para.  157)  and  the 
grant  was  related  to  the  earnings  of  the  deceased  person, 
unlike  the  death  grant  proposed  in  the  British  Government's 
scheme  for  Social  Insurance. 

No  means  test  of  any  kind  accompanied  payment  of  benefits 
to  the  insured  person  or  his  dependants. 

1  Three  countries  only  in  thirty,"  says  Sir  William 
Beveridge,  "  New  Zealand,  Bulgaria  and  Poland,  make 
provision  against  all  the  three  risks  of  sickness,  old-age  and 
unemployment.  That  is  to  say,  three  countries  only  aim  at 
covering  all  the  principal  forms  of  social  insecurity  as  fully 
as  Britain.  The  United  States  has  no  sickness  insurance; 
Germany  has  now  no  unemployment  insurance."  (Report, 
Appendix  F,  para.  5.) 

The  risk  of  disease,  injury  or  death  arising  out  of  employ- 
ment was  also  covered  by  the  social  insurance  system  in 
Poland.  This  was  also  in  line  with  the  recommendation  of 
Sir  William  Beveridge,  who  said:  "There  should  be  no 
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hesitation  in  making  provision  for  the  results  of  industrial 
accident  or  disease  in  future,  not  by  continuance  of  the  present 
system  of  individual  employer's  liability,  but  as  one  branch 
of  a  unified  plan  for  social  security."  (Report,  para.  80.) 

Lack  of  space  makes  it  impossible  to  review  in  detail  the 
social  insurance  system  in  Poland,  but,  as  far  as  is  possible 
in  this  work,  the  salient  features  will  be  set  forth  and 
explained. 

SICKNESS  AND  MATERNITY  INSURANCE 

Compulsory  sickness  insurance  was  introduced  into  the 
whole  of  Poland  in  1919.  Later  it  was  modified  and  finally 
established  by  the  Act  of  March  28th,  1933.  It  covers  all 
manual  and  non-manual  workers,  including  apprentices, 
outworkers  and  domestic  servants,  in  line  with  the  Sickness 
Insurance  (Industry)  Convention  adopted  by  the  International 
Labour  Conference  in  1927.  As  a  consequence  of  exceptional 
economic  conditions  connected  with  agriculture  an  enactment 
issued  in  1933  excluded  agricultural  workers  from  the  general 
Sickness  Insurance  Scheme.  They  and  their  dependants  were, 
however,  entitled  under  a  separate  scheme  to  sickness  benefits 
from  their  employers.  This  scheme  would  in  all  probability 
have  been  abolished  had  not  the  war  broken  out. 

No  exception  was  made,  either  for  workers  above  or  below 
certain  age  limits,  or  where  the  employees  were  members  of 
the  employer's  own  family.  Higher  paid  workers  were 
excluded  from  the  scheme,  i.e.,  those  earning  more  than 
725  zloty  a  month  (about  £6  per  week),  but  this  limitation 
affected  only  a  small  group  of  employed  persons  as  the  limit 
was  placed  fairly  high. 

In  the  event  of  sickness,  not  only  the  insured  person,  but 
also  the  members  of  his  family,  were  entitled  to  medical 
assistance.  For  this  purpose  the  following  were  regarded  as 
members  of  the  family:  wife,  children,  grandchildren  and 
any  other  dependants  not  exceeding  two  in  number.  In  the 
case  of  the  dependants,  however,  the  period  of  treatment 
permissible  was  shorter  than  in  the  case  of  the  insured  person 
himself.  Medical  assistance  comprised  treatment  by  fully- 
qualified  medical  men  and  specialists,  treatment  in  hospital, 
surgical  operations,  provision  of  medicines,  dressings,  medical 
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appliances  and  dental  treatment.  X-ray  examination  or 
medical  tests  were  available  for  the  insured  person  or  his 
dependants  on  the  recommendation  of  a  doctor.  Panel 
doctors  and  dentists  attended  the  insured  patients  in  then- 
areas  either  at  their  surgeries,  in  special  dispensaries  or  when 
necessary  at  the  patients'  homes.  The  fees  were  met  by  the 
social  insurance  institutions,  payment  being  by  the  hour  at 
rates  fixed  by  collective  agreements  made  with  the  medical 
association.  When  receiving  medical  care  insured  persons  had 
to  pay  quite  insignificant  fees,  but  unemployed  persons  and 
workers  suffering  from  industrial  injuries  or  diseases,  or  those 
with  low  earnings  received  all  benefits  free. 

Insured  persons  whose  earnings  had  ceased  as  a  result  of 
absence  from  work  due  to  illness,  were  entitled  to  sickness 
benefit.  This  benefit,  which  amounted  to  60  per  cent,  of  the 
wages  lost,  was  given  over  a  period  not  exceeding  26  or  39 
weeks,  in  conformity  with  the  above-mentioned  International 
Convention.  Workers  qualified  for  sickness  benefit  after 
four  weeks  of  insurable  employment,  whilst  under  the  Social 
Insurance  Scheme  of  the  British  Government,  26  weeks' 
contributions  are  required  for  benefits  at  a  lower  rate  and 
104  weeks'  contributions  for  full  standard  rate.  Reduced 
cash  benefits  were  paid  to  insured  persons  while  in  hospital, 
as  in  the  British  Government's  scheme. 

Maternity  care  was  available  to  both  insured  female 
workers  and  the  wives  and  sometimes  even  the  daughters  of 
insured  persons. 

Pre-natal  and  post-natal  treatment  as  well  as  attendance 
at  the  confinement,  was  given  by  panel  doctors,  gynaecologists, 
obstetricians  and  midwives  at  home,  in  hospitals  or  nursing 
homes.  Treatment  also  included  surgical  operations,  which 
were  free  of  charge.  Female  workers  who  had  been  insured 
for  not  less  than  four  months  during  the  year  preceding 
childbirth,  were  entitled  to  confinement  cash  benefits  amount- 
ing to  75  per  cent,  of  their  earnings.  This  benefit  was  paid 
during  their  absence  from  work  due  to  pregnancy  or 
confinement  for  a  period  not  exceeding  eight  weeks,  six  weeks 
of  which  had  to  be  subsequent  to  childbirth.  A  nursing 
allowance  was  paid  for  twelve  weeks  following  the  cessation 
of  the  confinement  benefits. 
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INDUSTRIAL  ACCIDENT  INSURANCE 

The  system  of  liability  of  an  individual  employer  for 
disablement  resulting  from  an  injury  sustained  by  his  employee 
in  the  course  of  his  employment,  was  superseded  in  the  whole 
of  Poland  by  a  system  of  industrial  accident  insurance. 
This  system  covered  not  only  manual  and  non-manual  workers 
regardless  of  sex  or  age  and  the  amount  of  their  earnings, 
but  also  domestic  servants,  outworkers,  casual  workers 
employed  for  more  than  one  week,  members  of  the  employer's 
own  family — if  they  worked  for  him— and  in  part  to  agricultural 
workers.  No  "  contracting-out  "  was  permissible  in  line  with 
the  British  Government's  Industrial  In  jury  Insurance  Scheme. 

The  Act  of  March  28th,  1933,  does  not  give  any  definition 
of  "  accident."  This  term  was  given  a  very  wide  meaning 
by  the  Courts  and  Social  Insurance  institutions  in  Poland, 
wider,  in  fact,  than  that  given  by  Lord  Shand  in  Fenton  v. 
Thorley  ([1903]  A.  C.  at  p.  451),  reading  as  follows:  "  Any 
unexpected  personal  injury  resulting  to  the  workman  in  the 
course  of  his  employment  from  any  unlooked-for  mishap  01 
occurrence."  The  worker  was  entitled  to  benefit,  not  only 
when  the  accident  occurred  on  the  employer's  premises,  but 
also  when  it  occurred  on  the  way  to  or  from  work,  when 
cleaning  up  or  repairing  implements  outside  the  premises 
or  in  the  process  of  transporting  such  implements. 

Any  of  the  industrial  diseases  specified  in  the  Act 
and  in  subsequent  regulations,  such  as  poisoning  by  lead, 
phosphorus  or  arsenic,  pathological  symptoms  due  to  X-rays, 
etc.,  if  they  resulted  in  incapacity  for  work,  entitled  the 
affected  worker  or  his  dependants  to  the  same  benefits  as 
those  granted  in  case  of  injury  or  death  due  to  industrial 
accident. 

Unlike  under  the  provisions  of  the  Workmen's  Compensation 
Act  in  Great  Britain,  the  victims  of  industrial  accident  or 
disease  were  not  only  compensated  for  the  injury  and  loss 
of  earning  capacity  but  also  received,  free  of  all  charge, 
medical  and  hospital  treatment,  facilities  for  post-medical 
rehabilitation,  as  well  as  such  medicines  or  medical,  orthopaedic 
and  optical  appliances  as  they  might  require.  During  a 
certain  period  immediately  following  the  accident,  the  cost 
of  treatment  was  borne  by  the  Sickness  Insurance  Fund  and 
thereafter  by  the  Accident  Insurance  Fund. 
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Total  disablement  due  to  industrial  injury  or  disease 
entitled  the  worker  to  a  full  pension  equivalent  to  two-thirds 
of  his  former  annual  earnings.  The  pension  payable  to  a 
worker  who  needed  the  constant  attendance  of  another  person 
was  supplemented  in  such  a  way  that  his  total  pension  was 
equal  to  his  full  former  annual  earnings.  As  stated  in  the 
Report  on  the  Problems  of  Social  Security,  p.  11,  submitted 
at  the  International  Labour  Conference  in  1944,  Czecho- 
slovakia, Poland  and  the  U.S.S.R.  are  among  the  countries 
which  grant  an  increase  of  as  much  as  50  per  cent,  in  the 
invalidity  benefit  in  cases  where  the  invalid  needs  constant 
attendance.  A  proposal  for  an  allowance  of  this  kind  is 
embodied  in  the  new  scheme  for  Industrial  Injury  Insurance 
in  Great  Britain. 

If  partial  disablement  was  occasioned  by  injury  or  disease, 
the  degree  of  disablement  was  assessed  by  doctors  and  the 
pension  calculated  in  proportion  thereto.  As  the  pension  for 
total  disablement  was  equivalent  to  two-thirds  of  the  worker's 
wages,  that  in  the  case  of  loss  of  a  leg,  for  instance,  where 
the  degree  of  disablement  was  assessed  at,  say,  50  per  cent., 
amounted  to  50  per  cent,  of  the  full  pension. 

If  earning  capacity  was  assessed  at  not  more  than  one- 
third  of  that  of  a  fit  worker,  supplementary  allowances  were 
paid  in  respect  of  each  dependent  child. 

In  the  event  of  the  death  of  the  breadwinner  from  an 
industrial  injury  or  disease,  his  widow  and  children  and  in 
certain  cases,  other  near  relatives  of  the  deceased  (parents, 
grandparents,  and  grandchildren  under  17  or  18  years  of  age), 
were  entitled  to  pensions.  The  widow's  pension  was  equiva- 
lent to  30  per  cent,  of  the  annual  earnings  of  the  deceased 
husband.  A  widow  who  remarried  forfeited  her  pension  but 
received  a  lump  sum  equal  to  36  or  12  months'  pension 
according  to  her  age.  A  widower  was  granted  the  same  rate 
of  pension  if  he  himself  was  an  invalid  and  had  been  entirely 
dependent  upon  the  earnings  of  his  wife. 

The  pension  payable  to  the  children  of  the  deceased 
amounted  to  20  or  25  per  cent,  of  his  wages,  where  the 
children  were  under  17  in  the  case  of  boys  or  18  in  the  case 
of  girls.  This  age-limit  was  higher  (up  to  24)  for  children 
continuing  their  education  and  there  was  no  age-limit  for 
those  incapable  of  earning  their  own  living  by  reason  of 
physical  or  mental  infirmity. 

All    the    above    scales    of    pensions    conformed    to    the 
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"  Recommendation  concerning  the  minimum  scale  of  work- 
men's compensation  "  adopted  by  the  International  Labour 
Conference  in  1925. 

Benefits  did  not  depend  on  a  contribution  qualification, 
equally  with  the  British  Government's  scheme  for  Industrial 
Injury  Insurance. 

All  pensions  were  assessed  and  paid  by  social  insurance 
institutions.  The  employers  were  under  obligation  to  pay 
the  prescribed  contributions,  but  were  otherwise  free  of  all 
liability  for  industrial  injury  or  disease,  unless  this  could  be 
directly  attributed  to  neglect  on  the  part  of  either  the 
employer  or  his  agent  to  comply  with  the  regulations  for 
protection  of  the  life  and  health  of  the  workers.  In  such 
cases  the  employer  was  liable  to  pay  the  difference  between 
the  amount  of  the  benefit  and  the  compensation  which  would 
have  been  recoverable  under  common  law. 


INVALIDITY,  OLD-AGE,  WIDOWS'  AND  ORPHANS' 
INSURANCE 

Long  before  the  International  Labour  Conference  in  1933 
adopted  the  Conventions  concerning  compulsory  invalidity, 
old-age,  widows'  and  orphans'  insurance  for  persons  employed 
in  industrial,  commercial  and  agricultural  undertakings  and 
the  Recommendation  (N  43)  concerning  the  general  principles 
of  such  insurance,  the  Polish  Decree  of  November  24th,  1927, 
introduced  invalidity,  old-age,  widows'  and  orphans'  insurance 
for  all  persons  over  16  years  of  age  in  non-manual  employ- 
ment (intellectual  workers)  (see  footnote,  p.  229),  including 
those  engaged  in  agriculture,  irrespective  of  sex,  nationality 
or  amount  of  remuneration.  Permanent  civil  servants  and 
persons  already  covered  by  superannuation  schemes  were 
not  included  in  this  scheme.  Under  special  circumstances,  a 
few  persons  only  could,  at  their  own  request,  be  exempt  from 
the  scheme. 

A  few  years  later,  on  January  1st,  1934,  a  second  scheme, 
covering  manual  workers,  was  put  into  operation.  Both 
schemes  provide  for  pensions  related  to  the  earnings  of  the 
insured  person  and  varying  with  the  number  of  contributions 
paid.  The  pensions  of  low-paid  workers  were  supplemented 
by  special  allowances.  The  right  to  a  pension  was  conditional 
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upon  payment  of  contributions  during  a  certain  period 
immediately  prior  to  the  contingency  upon  which  the  claim 
was  based.  The  minimum  period  was  60  months  for  non- 
manual  workers  and  200  weeks  for  manual  workers. 

Invalidity  benefit  was  payable  in  the  case  of  loss  of  earning 
occupational  capacity  of  an  intellectual  worker  of  at  least 
50  per  cent.,  and  the  loss  of  not  less  than  66f  per  cent,  of 
general  capacity  for  work  in  the  case  of  a  manual  worker. 
Miners  and  foundry  workers,  however,  were  entitled  to 
pensions  if  their  incapacity  for  work  amounted  to  at  least 
one-half.  Invalidity  had  to  be  certified  by  a  doctor  employed 
by  the  social  insurance  institutions. 

Old-age  pensions  matured  at  the  age  of  65  in  the  case  of  a 
male  manual  worker,  or  60  in  the  case  of  a  female  worker  and, 
under  certain  conditions,  of  a  miner  or  foundry  worker.  Old- 
age  pensions  were  payable  in  the  case  of  intellectual  workers 
at  60  for  males  or  55  for  females  where  a  longer  qualifying 
period  of  contributions  had  been  completed. 

Both  invalidity  and  old-age  pensions  for  intellectual 
workers  consisted  of  a  basic  amount  equivalent  to  40  per 
cent,  of  average  earnings,  plus,  after  ten  years  of  contributions, 
an  increment  varying  with  the  number  of  contributions  paid 
and  related  to  earnings.  Pensions  to  manual  workers  were 
made  up  of  two  parts,  the  first  being  a  uniform  basic  benefit 
which  was  awarded  to  all  who  completed  the  qualifying 
period  of  contributions  (200  weeks)  and  the  second,  a 
supplement  varying  with  the  number  of  contributions  paid 
and  related  to  wages.  They  were  supplemented  by  children's 
allowances,  which  amounted  to  10  per  cent,  of  basic  pension 
for  any  dependent  child  under  18  and  in  certain  cases 
extended  to  a  later  age.  In  the  Report  on  the  Problems  of 
Social  Security  (IV)  (1)  submitted  to  the  International  Labour 
Conference  at  Philadelphia  in  1944  it  is  stated  that  "  under 
most  existing  laws,  invalidity  and  old-age  benefits  comprise 
no  supplement  for  dependants.  Among  the  minority  which 
do  provide  for  dependants  of  the  beneficiaries  are  Czecho- 
slovakia and  Poland,  where  10  per  cent,  of  the  benefit  is 
added  for  each  child."  (P.  26.) 

The  widow  and  children  of  a  pensioner  or  an  insured  person 
who  died  after  completing  the  qualifying  period,  were  paid 
widows'  and  orphans'  pensions  amounting  to  a  certain 
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percentage  of  the  pension  to  which  the  deceased  was,  or 
would  have  been,  entitled.  The  widow  of  an  intellectual 
worker  was  granted  a  pension  whatever  her  age,  earning 
capacity  or  means,  so  long  as  she  did  not  remarry,  while  the 
pension  of  the  widow  of  a  manual  worker  was  granted  when 
she  attained  the  age  of  sixty  (fifty  for  widows  of  miners  or 
foundry  workers)  or  if  she  was  an  invalid.  These  conditions 
were  not  applied  under  some  special  invalidity  insurance 
schemes  as,  for  instance,  that  relating  to  miners  and  foundry 
workers.  Children  of  the  deceased  person  were  paid  pensions 
until  they  attained  the  age  of  18  and  even  until  the  age  of  24 
if  the  orphan  continued  his  school  or  university  education. 
Where,  by  reason  of  infirmity,  the  child  could  not  earn  his 
own  living,  the  pension  was  paid  regardless  of  age. 

Insured  persons  who  had  completed  the  prescribed  qualify- 
ing period  and  had  exhausted  their  right  to  medical  aid  under 
the  Sickness  Insurance  Scheme,  were  entitled  to  such  aid  at 
the  expense  of  the  Pension  Insurance  Fund  without  any 
time  limit.  Medical  assistance  was  provided  with  a  view  to 
preventing  or  postponing  invalidity,  or  restoring  lost  earning 
capacity  to  persons  who  would  have  been  entitled  to  claim 
pensions  on  the  grounds  of  such  invalidity. 

It  may  be  mentioned  that  Poland  is  one  of  three  countries 
which,  up  to  1944.  had  ratified  the  Convention  concerning 
the  Maintenance  of  Migrants'  Pensions  Rights,  adopted  by 
the  International  Labour  Conference  in  1935.  Under  this 
Convention  the  contribution  periods  and  assimilated  periods 
spent  with  the  social  insurance  institutions  of  two  or  more 
member  countries  are  to  be  aggregated  for  the  purpose  of 
totalisation  of  the  qualifying  period,  and  in  this  way  the 
maintenance  of  rights  in  the  course  of  acquisition  are  secured 
for  those  in  search  of  work  who  are  compelled  to  transfer  to 
another  country  and  hence  to  another  insurance  scheme.  In 
addition,  the  maintenance  of  pension  rights  already  acquired 
is  guaranteed  by  the  provision  that  persons  who  have  been 
affiliated  to  an  insurance  institution  in  one  member  country, 
and  their  dependants,  are  entitled  to  the  entirety  of  rights 
acquired  under  invalidity,  old-age  and  survivors'  insurance 
schemes  in  the  new  country  of  residence,  and  irrespective  of 
nationality. 
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UNEMPLOYMENT  INSURANCE 

Compulsory  Unemployment  Insurance  Schemes  for  manual 
workers  (Act  of  July  18th,  1924)  and  intellectual  workers 
(Decree  of  November  24th,  1927),  both  amended  on  several 
occasions,  cover  persons  in  private  and  public  employment 
irrespective  of  sex,  nationality  and  remuneration  received,  in 
industrial,  mining,  commercial,  communications  and  transport 
undertakings  or  in  other  establishments  operated  on  industrial 
lines,  even  if  not  carried  on  for  purposes  of  gain.  Under  the 
Act  covering  manual  workers,  those  in  undertakings  employ- 
ing less  than  five  persons  were  excepted. 

Cash  allowances  and  grants  for  travelling  to  a  place  of  new 
employment  were  granted  if  prescribed  statutory  conditions 
had  been  fulfilled  and  the  claimant  was  not  subject  to  certain 
statutory  disqualifications.  The  statutory  conditions  were  :— 

(1)  The  claimant  had  to  be  unemployed  and  yet  capable  of 

and  available  for  work. 

(2)  The  claim  must  have  been  registered  in  the  manner 

prescribed. 

(3)  A  qualifying  period  of  twelve  monthly  contributions 

during  the  two  years  preceding  the  termination  of 
his  employment  must  have  been  completed  in  the 
case  of  an  intellectual  worker.  In  the  case  of  a 
manual  worker  the  minimum  period  entitling  him 
to  such  allowances  was  26  weeks  of  contributions 
during  the  year  immediately  preceding  the  notice 
of  claim. 

Allowances  were  paid  to  unemployed  manual  workers  after 
a  waiting  period  of  ten  days  over  a  period  not  exceeding 
13  weeks  and  amounted  to  30  per  cent,  of  their  average 
earnings  in  the  case  of  a  single  worker  and  30  to  50  per  cent, 
in  the  case  of  a  worker  with  dependants.  No  account  was 
taken  of  wages  in  excess  of  6  zloty  per  day  (£l  10s.  per  week). 

Unemployed  intellectual  workers  received  allowances  over 
a  period  not  exceeding  9  months  at  the  rate  of  about  30  per 
cent,  of  their  average  earnings  in  the  case  of  a  single  worker, 
and  about  40  per  cent,  in  the  case  of  a  married  worker.  An 
additional  allowance  equal  to  10  per  cent,  of  the  basic  allow- 
ance was  granted  for  each  member  of  the  family  dependent 
upon  the  worker. 
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ORGANISATION  AND  FINANCE 

The  organisation  of  insurance  was  on  a  territorial  basis 
and  the  country  was  divided  into  insurance  areas,  sixty-eight 
in  all,  each  comprising  at  least  10,000  compulsorily  insured 
persons.  In  each  of  the  areas  a  single  insurance  institution 
was  established,  which  provided  sickness  and  maternity 
benefits,  collected  contributions  and  supervised  the  insured 
persons  for  all  risks  covered,  and  the  pensioners.  There  was 
also  one  central  Social  Insurance  Institution  which  supervised 
all  regional  institutions.  Both  regional  and  central  institutions 
were  corporate  and  self-governing  bodies. 

Within  the  Social  Insurance  Institution,  the  risks  required 
to  be  covered  were  kept  distinct  from  a  financial  point  of 
view.  For  each  of  these  risks  there  was  a  special  Fund  which 
managed  its  own  finances  and  was  credited  or  debited  by  the 
Institution  in  respect  of  the  risk  in  question. 

The  financial  resources  were  derived  from  contributions, 
which  were  related  to  wages,  and  paid,  as  a  rule  in  equal 
parts,  by  the  insured  persons  and  employers.  Contributions 
did  not  vary  with  sex  or  age  as  in  Britain.  For  workers  in 
receipt  of  remuneration  solely  in  kind,  as  also  for  low-paid 
wage  earners,  the  contributions  were  paid  by  the  employers. 

The  contributions  in  industrial  accident  insurance  were  also 
borne  entirely  by  the  employers,  unlike  the  British  Govern- 
ment's Industrial  Injury  Insurance  Scheme  where  employer 
and  employee  both  contribute  in  equal  amounts.  In  deter- 
mining the  rate  of  contributions,  undertakings  and  establish- 
ments were  divided  into  classes  according  to  industry.  Each 
class  was  divided  into  several  sub-classes  according  to  the 
degree  of  risk  involved.  Every  three  years  each  undertaking 
was  put  into  its  relative  sub-class  and  was  charged  with  the 
rate  of  contribution  appropriate  to  that  sub-class.  Should 
the  employer  satisfy  the  social  insurance  institution  that  he 
had  introduced  improved  safety  measures,  his  undertaking 
could  be  re-classified  in  a  lower  sub-class  when  his  contribution 
rate  would  be  reduced  accordingly.  By  this  means  the 
introduction  of  improved  safety  devices  was  encouraged. 
Contributions  were  calculated  and  assessed  on  the  total 
annual  amount  of  wages  paid  out  by  each  establishment. 

Unemployment  insurance  for  manual  workers  was  adminis- 
tered by  a  separate  body — The  Employment.  Fund  and  its 
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local  offices.  This  body  was  also  concerned  with  the  financing 
of  public  works  carried  out  by  local  government  authorities 
and  designed  to  bring  relief  to  unemployed  persons  who  were 
either  not  covered  by  the  scheme  or  who  no  longer  qualified 
for  unemployment  allowances.  Placing  of  persons  in  employ- 
ment was  carried  out  by  employment  exchanges  attached  to 
the  local  offices  of  the  Employment  Fund. 

The  State  afforded  financial  support  only  to  the  Employment 
Fund  by  means  of  subsidies  amounting  to  50  per  cent,  of  the 
employers'  and  workers'  contributions.  The  State  also  met 
in  their  entirety  the  costs  of  public  works  financed  by  the 
Employment  Fund. 

The  Act  laid  down  that  on  the  managing  bodies  of  all  social 
insurance  institutions  there  should  be  persons  elected  by  the 
insured  persons  and  employers  as  well  as  nom  nees  of  the 
Minister  of  Labour.  Actually,  for  some  time  the  management 
had  consisted  only  of  persons  appointed  by  the  Minister. 

The  administrative  and  financial  supervision  of  all  social 
insurance  institutions  lay  in  the  hands  of  one  single  authoiity 
—the  Ministry  of  Labour  and  Social  Welfare,  which  was  also 
responsible  for  public  assistance. 

Thus  the  unification  of  social  insurance  and  public  assistance 
in  respect  of  administration  so  strongly  recommended  by 
Sir  William  Beveridge  (Report,  para.  30)  was  to  a  large  extent 
achieved  in  Poland. 
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